TO TIIE PROFESSIONAL CONDUCT AND COMPLAINTS COMMITTEE OF THE
BAR COUNCIL

COMMENTS ON COMPLAINT MADE BY MS NOELLE KLOSTERKOTTER-DIT-

RAWE

Introduction

I'have considered carefully the complaint madu against me by Ms Noelle Klosterhotrer-
Dit-Rawe (NKDR ™ and 1 am very sorry that she is dissatisfied with (he service that [ have
provided. However, for the reasons that 1 hay e sought o set out below. | do nut aceept

the eriticisms made against me.

Background & Procedural History

2

a

The underlying proceedings about which T was asked to advise on a settlement otfer were
a service charge dispute relating to the costs of the then proposed major works. NKDR
is the tenant of her ilat. 3 Jefferson House, |1 Basil Street, London SW3 1AX. under a
long residential lease. In the usual way NKDR'S lease (Mthe Lease™) provides for the
landiord, currentty Steel Services Limited, to repair and rnainfain the siructure and
common parts of the building and to recover the costs of doing so from the tenants as
service charge, The service charge recoupment machinery contained in the Lease iy
complicated and poorly drafted, though it is b no means atypical of the form of long

residential lease that was granted during the 1980's and cariier.

A copy of'the Lease is attached and in my conmments helow [ draw attention to its material
provisions. However. [ have not sought o provide a detailed analvsis of the scheme of
the [.ease. Should further explanation as tu the proper construction of the Lesse, ar ot'an
ol the points of Law and practise referred to i1 these comments. he required [ would he

pieased to provide the same upon requesi.



s

On 77 Aug 2002 the landlord made an application to the Leaschold Valuation Tribunal
i“the I.¥T™ under section 1912087 of the Landlord & Tenant Act 1985 (“the 1985 Ac™
for a declaration as (o the reasonableness ot the then proposed major works, Sectivn
190213 of the 1985 Act enables declarations o be soughi as o the reasonableness of
proposed service chargeable expenditure in advance of the landlord actually incurring the
cosls o gquestion. In essence, a section 1213) application enables a landlord to obtain
prior approval from the LVT of a priced specification of works prior to the landlord

committing itself by entening into the building contract.

On 260 November 2062 the landlord issued County Court proceedings apainst NKDR
and 17 other leasehalders claiming a towal of £304.293 .27 plus interest by way ol interim
{on account ) senvice charge contributions, The sum claimed from Ms Rawe was £14,400°
and was comprised. in the main, of the esnmaied costs of the then proposed major works.
By a Defence and Admission dated 17" Dec 2002 NKDR admitted { pending information)

the sum of £3156.22~.

1 consider below the LVT s then limited juriscdiction and the difficulties that this tended

1o give rise to . alse consider below the LYV procecdings themselves.

Though 1 was not instructed at the time?, it appears from the papers included with my
instructions that the County Court may. in grror. have entered a default judgement against
NKDR. or at least confused the claiim against her with the ¢laim against one of the other
Defendants against whom a defaull judgement had been entered. In any event. for
whatever reasom, by notice dated 21 March 2003 NKDR was notified by the Court that

a charging order hearing had been listed 4™ April 2003

By a detailed letter dated 23" March 2003 NKDR applied 1o the Court for a stay pending
the outcame of the LV T proceedings. Ry letter dated 27" March 2003, the Court advised

NKDR o aitend the hearing on 4% Aprii 2004 and that her application for a stay of the

A copy of the Particulars of Claim is attached
This document is contained in NKDR s bundie

I was tirst instructed on 24 October 2003 10 advise in conference on 28" Ouctober
2003 on whether the landlord’s offer dated 20™ Oclober 2003 should be accepted.
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County Court proceedings pending the outcome of the LV proceedings would be

considered at that the time*.

ILis not clear to me whether the hearing on 4" Apeil 2003 was effective and. if it wis,
whether 4 stay of the County Court proceedings was ordercd. However, piven that the
Claimant’s solicitors. CKFT. applied to the County Court on 23 May 2003 for the Court
ta convene a Case Management Conference, |infer that a stay wus not formally ordered.
In applying for a MO, CKFT stated that they had obtatned judpement or settled

proceedings against all 11 Defendants®. accept NKDR and 3 other named Detendants”,

However, as the LV17s written determination (dated 17" June 200630 became availabie
betore the CMC. that was listed for 24" June 2004 the need for a stay of the Coonty

Court proceedings pending the outeome of the [ VT proceedimgs was overtaken by events,

The hearing on 24" Tune 2003 was adjourned 1o enable the Claimant landlord 15 issue
applications for summary judgement against the 3 remaiming Defendants. NKDR was
awarded her costs for this hearing, They were summanly assessed by the District Judge
at the hearing on 26™ August 2003 in the agreed sum of £263 (of the sum of £3,646.12

claimed by NKDR as a litigant in person”)

The upplications for summary judpement were made by the Claimant on " August 2003

against the three remaining Detendants { NKTR and anotherleasehotder®), The clabm was

+ see NKDR's [etters to the D), West London CC dated 25" March 2003 & 1" April
2003 and the Notice of Adjourned Hearing dated 219 March 2003,

Pmcccdmgn were commenced against 11 tenants. hence, by May 2003 the claims
agamst 7 ofthe 1] Defendant had either been compromised or else judgement had
been entered

¢ see CK'TR s Jetter dated 23" May 2003,

the major element of NKDR's costs claimed costs were her surveyor's fees,
meurred in reviewing the TV determination and the Claimant's schedule of
adjustments: the revised Major Works Apportionment prepared by the managing
agents

though it is not ctear from my papers. it appears that a further two of the original
11 Defendants had by this stage either compromised their claims. or subimitted
10 judgement.
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hased on a schedule of adjustments prepared by the Claimant landlord’s managing agent,
Martin Russel] Jones. Chartered Survevors that. they contended. set out the Detendants
individual proportionate shares having given credit for the sums disallowed by the LVT s
determination. This document was referred to us the tnanaging agent’s “revized Major
Work Apportionment”. It was handed to NKDR a4 the hearing un 24" June 2003 and it
stated that NKDR™s 1.936% share of the totad had been cevised to £1E917.27 (cf the

original amount claimed in the proceedings of £14.400.19).

By a letter to the District Judge dated 153" July 203 NKDR made it clear that she did not
accept that the revised Major Waorks Apportionment properly gave effect to the LVT's
determuinution. This resulted in the Claimant’s solizitors wniting w the Court, by letter
Jdated 17" July 2003, o dispute the terms ol KKDR s letter and Lo indicate the need for
directions. disclosure and witness staterments. as well as the need to invile the LVT to

determine the specific amount that it was reasimnable tor NKDR 1o pay.

CKTR. by letter dated 17" July 2003, invited the £V 1 1o determine the specific sum that
it would be reasonable for NKDR o pay. However. by letter dated 217 July 2003 the
LVT. rightly in my opinion having regard to its then limited jurisdiction™, declined

jurisdiction to do se.

By letter to the Court dated 97 August 2003 NKDR contended that the percentape
deduction to reflect the 1. VT s determination should be 73.8% ((he sum properly payable:
26.2% of £13.400.19 = £3.772.84). This letter also expressly rejected CKRT's offers of
a round table meeitng w avoid what CKRT. rightly in my opimon. described as the

disproportionately expensive litigation represented by the County Court proceedings

On 18" August 2003 the adjourned CMC and the hearing of the applications for sumemary

Ay constdered below, the LV 's determination related to the global sernvice
charaes payable across the whele block and therefore needed to be appontioned
out in arder to quantify the labilities of individual tenants. However, because of
the way aspects of the LV [7s determination were presented. this was not purely
a straipht-forward anthmetic exercise and led to further disputation.

" considered below

' pape 3 of NKR1s letter dated 9 Augzust 2003

_.1_
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judgement were listed for hearing on 26" August 2003 NKDR interpreted this

development as evidence that “the Court contines dancing fo the tune of CRKRT no

actice has heen taken of fherf lotter of © Adegrzing 26063

NKDR was acting as a litigant in person in the Lounty Court proceedings until shortly
befure 26" August 2004, when she instructed Piper Smith & Basham (“PSR™}. who
retained Counsel for the 26" August hearing and at the County Court hearing on 26"
August 2003 belore the Distrier Judge, NEDR was represented by Counsel (David
Pliener)"" It will be noted that NKDR did not like the tact that David Pliener had “fuken
avice from CKFT™ - 1 do not know the dewils, However. presumably, David Pliener
was discussing matters with the other side as is expected prior to a CMC, Inany event it
seems plainly right that the survevor's fees would not be costs of and occasioned by the
adjourned CMC on 24" June 2003 and could not theretore be included in the award of

¢osts for that hearing.

Atthe 26™ August 2003 hearing summary judwement in the surn of £2355.07 was entered
against NKDR'" and detailed directions were made for the trial {as a multi-track claim)
of the balance of the ¢laim against NKDR in the sum of £8662 20°°. I will be noted that
the directions made provision for expert cvidence and for a trial with a ° day time
gstimate, to be heard within a trial window commencing on 16" February 2004 and

cxpiring on 3" March 2004""

On 217 October 2003 CKFT made a withouwt prejudice offer, fubelled “Claimant’s Part
36 Offer™ (~the Offer™). As considered below. as the Ofter provided that each party bear

1ts vwn costs, it did not carmy the automatic cost consequences that are an integral part of

& see hand-written note on Natice of Listing

NKDR's Complaiat, para 15 {pape 7}

NKDR's Complaint, para 15 (page 7

aid 1n the sum of £8839 against the 3™ Defendant
and in th sum of £3.015.39 auainst the 3" Defendant

' As noted ahove, NKDR s costs for the adjourned CMC an 24" Tune 2004 were
summarily assessed in the agreed sum of £263
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a Pan 36 Odter. Consequently. the Offer wus not a Part 36 Offer and would thereiore be
regarded by the Court as an ofier made withow prejudice suve as o costs. The defails of

the Odfer are considered below,

By the time the Otfer was made. diselosure had taker place. but inspection and the
preparation ofwithess statements ™ and at the expert reports had vetto be undertaken i e,
the major costs involved in preparing for trial were yetto be incurred and henee could be

avorded if the Offer were accepied,

The LVT Proceedings & Determination

21

Ll

Tt can be seen from the determination that the LVT wag spread over 4 days with an
nspection of the Property- an adjourned first duv (5" Feb 2003) and then 3 days. 137&
14" March and 28" April 2003, Though the determination concemed the service charge
of all tenants in the block, NKDR was the <ol Respondent. She was represented by
Counsel (Mr P Staddon) and solicitors {Messrs Oliver Fisher). The determination was g
global determination under section 192B) of the 1985 Act and the other come was

something of a mixed bag.

A% 1 evident. in part because of the way in which the determination is presented,
adjusting from the global determination to the consequences tor indis idual leascholders
is N0t a straight-forward matter by any means and has been the source of further

dispulation.

The Difficulties caused by the LVT's Limited Jurisdiction

23,

When the County Court proceedings were issued { Nov 2002}, paraitel proceedings in the
Civi] Court and the LVT were an unsatistactory feature of the LVT's. then, limited

jurisdiction to deal with service charge disputes™. Tam currently writing a hook for Sweel

though NKDR had already prepared a dratt witness statement that was included
with my instructions

Lintil the enlurgement of the LV T's jurisdiction by the provisions contained in the
Commonhold & Leasehald Reform Act 2007 {brought into force in Sept & Qet
20031 the LVT s relevant jurisdiction was lmited 10 making declarations under
section 19 of the 19835 Actas to the reasonableness afdisputed residential service
charges



& Maxwell on litigating in the 1.V - Leasehold Valuation ‘iribunals: Practice &
Procedure - and would he pleased to expand on the practical difficulties that the LVT s
limited and overlapping jurisdiction formerly lead (o and. 1o a lesser extent, continues Lo

o,

L is possible that the Counry Court mat have been eritical of the landlord for
commencing County {ourt proceedings in parallel to its related application (o the LVT
and this could have sounded in costs: possibly resulting in the Count disallowing some,
and eoncevably, all of the landlord’s costs down ta the date of the LVT determination,
However. it has been my general experience of these matters that, for the regsons that
folluw, County Courts tended 1o give all parties the benetit of the doubt and simply
stayed the County Court proccedings pending the cuteome of any related VT elaim,

County Courts tended to do so principally out ula recognition of:
i the (then) limited and wwverfapping jurisdiction of the LVT: and

(2 the fuct that the Landlord s LYV application was for a difYerent. and more limited
purpose, ta that olthe County Court proceedings™, namely. to obtain pre-contract
approval of the estimated costs of then proposed major works building contract.
ctthe Coumy Court proceedings which were seeking a money judgement on the
bntering fon account) service demand whicl in urn was only required 1o be based
ona fairand reasonable pre-estimate ofthe expenditure for the forthcoming vear:
the pre-estimate having been arrived ar on the assumption that major works of
the scale cantemplated by the specification of works that was before the LVT
would be undertaken during the vear and would be subject 1o a balancing
chargeicredit (o adjust for any difference between the actual cxpendilure on the

major works and the pre-estimate': and.

{3) penerally. the confused and unsatisfuciory position arising out uf having two

the LVT could not then actually order that a senvice charye was due and pavable.

As considered below. the 1ease. as iy usually the case, does not réquire an
accountant’s certificate as a conditipn precedent 16 the pavment of an interim
payment telause 2(h) of the Lease): of the finul fhalancingicharge which is
required to be supported by an Accountant's Cor Heate telause 2{i) of the Lease,

5



forums for the resolution of service charge disputes.

[nany event. though NKI3R wrnte a number of detaited letters to the Court. at least some
of which are recorded as having been referred to the District Judge. drawing altention to
the parattel VT proccedings and requesting g stay. there is no indication fronl the
directions made by the Court that the Court was likely 1 regard the procesdings as an

abuse of process or otherwise tmproper”.

Moreover. NKDR's refusal to meet with the landlord afier the IVT determination to
discuss terms of settlement was likely to count against her on the question of costs.
Consequently. T could see no readistic basis upon which NKDR would be awarded her

costs avainst the Claimant.

My Instructions, the Offer & my Advice

27

It was against that background that [ was first instructed: | was instructed to advise in
conference on 28" Octaber 2003 on the murits of the Offer. The papers arrived in
chambers on 24" October 2003 and were arranged in two lever arch files and 2
supplemental bundle. The papers included helpful written instructions briefly

summarising the position™.

The conference was held in Chambers on 28" October 2004, com mencing at 2pm and

ending at approximately 5.00pm. [t was attended by:

{1} Ms Lisa Mactean. the soliciior at PSB with day to day conduct {under the

supervision of the elient partner, Mr Richard Twyntan):

(2} Mr Tim Brock MRICS of [.SM Paniners. Chartered Survevors. Mr Brock had
acted as NKDR's survevor through out the 1LVT proceedings. had reviewed the
revised Major Works Apportionment und had prepared a detailed analvsis for

NKDR on the effect of the LV 175 deterommation™: and

copies of the directions and the correspondence is attached
a copy is attached
e sec letter from Mr Brock to NKDR dated 31 Julyv 2003

8
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NKDR

The matters discussed in conterence are summarised in Ms Maclean's attendance nate

Jated 28" October 200377, From this note. my own abbreviated handwritten aotes {which

| am pleased w supply it requested., though Tam coneerned about whether the notes are

readable) and my Emails to Richard Twyman dared 12" & 13" November 200377 1 draw

attention to the following:

i}

{2)

{3}

(4]

given thatthe likely costs of'u 2 day rial with expen wiinesses called by each side
was likely to be multiples of the sum in issue {the balunce claimed was £8.660
anid the likely costs were in the region ot £20.000 per party ) the costs outcome

was the most important element of the court proceedings:
that the Offer proposed no order tor costs i.e. that cach party pay their own costs:

that, as noted abon e. the bulk of the preparatory costs were yet to be incurred and

could therefore be avoided if' the Offur were aceepred:;

that Mr Brock, who had undertaken a careful analysis of the effect of the LVT's
determination”” was of the clear view that the Offer sum 1o be paid by NKDR
(£6,330.85 plus interest. with credit for the £2.235,07 judgement sum paid on 10"
September 20033 could not be bettered =™, unluss there was a pood technical

defence. Because [ was aware that Mr Brock:

I was a Chartered Survevar who plainly knew his way around service

charge accaunis;

Copy attached: 1 did not see a copy of the artendance note until afier NKDR had
written to me stating that she proposcd v make a complaint about me to the Bar
Council and [ requested that PSM supply we with relevant papers.

which summarises my advice given in conference on 28" October 2003

see his letter to NKIIR dated 317 July 2003

as considered below. 1 am in no doubr that Mr Brock confirmed this in conference
B which was meant that the Claimant would do beuer a1 trial

.



(6}

(7

1. had been nvolved in thts lenglhy service charge dispute from the star;

3il. had considered the LVT determination and the Claimant™s revised Major

Works Apportionment at length.
iv. plainlyv had a grasp of the detail of the case

1 was caretul] 1o make sure that §abtained his opimion on the eftect of the LV1's
determination on NKDR s proportionate hability, | theretore confirmed that Mr
Brock had dene the caleulations and then asked hint whether the (ter figure
could be beawen on @ straight apportionment out of the sums that had been
allowed by the LVT. Mr Brock's unqualified answer. which | took a careful note

ot, was that the Offer figure “could not be betiered™.

Mr Brock™s view accorded with my own rough caleulations and 1 had no reason
1o doubt that 1t was commect: | still do nut, In the light of this, unless there was a
technical defence of merit w the ¢laim {and in my view there was no such
defence) it was a virtual certainty that the Claimant would beat the offer at trial.
in which event. it was virtually certain that the Claimant would get its costs.
possibly on an indemmity basis. [ have re-considered this conclusion in the light
of this complaint and standby 1. | consider, below in response to the specific
crinteiams made of my by NKDR, why there were no technical defences to the

claim.

Mr Brock, and NKDR also expressed their concern that the major works (which
al that stage remained outstanding) could ultimately cost NKDBR far more than the
sum clammed. This was because of the imadequate way in which the works had
been specitied.. Mr Brock went as fur as saving that his 1s only concern was how
matters were dealt with afterwards 1.e. whether further sums could be demanded

from NKDR in relation to the major works.

I could readily see the force of this point. 1t was with that 1n mind that T formed
the clear understanding that the entical point was to find a way to cap NKDR's
exposure to any cost overrun with the major works, T therefore advised that the

wav lonwvard was for NKDR 1o

10



{8}

(9}

(10}

1. accept the offer as far as it proposed the payment of £63300.85 plus
interest (less credit for the juduement debr already paid and no order for

COATSES

i, bt to tweak the offer by stipulaning that it was in full and final settlement
of NKDRs share of the totality of the costs of the major works: this
wolld have bad the effect of comverting a compromise in respect of
NKDRs lahility o make an interim {(on account} contribution to the
costs of the then proposed major works inte a capping of NKDR s
liability for the whaole of the costs of the major works - thereby protecting
NK DR from the risk of, as feared by Mr Brock and NKDR. a serious cost
overrun on the major works. The advantaoes w NKDR of this outcome

were wbvious:

However. while the advantages to this outeome were obvious, the question was
how to bring about the Claimant’s aceeptanes ol a compromise on terms that
were significantly better than those actually proposed by the Claimant in its Offer.
Ms Maclean suggested that | could settle a draft consent order in appropriately
tweaked terms. This seemed to be an exeellent idea. 1 built on this by sugpuesting
that the draft order could be sent under the cover of an argumentative acceptance
letter that 1 could draft. The purpose of the covering letter being to distract
allention from the tweaking of the dralt consent order by raising a series of
technical defences to the claim. which. while arpuahle. were ultimately
unmeritonious €.2 that the lease provides for a ruteable vatue method of
apportionnicnt of service charpe Hahilities vet domestic ratings have been
abolished. The strutegy is summarised in my Email 0 Richard Twyman of PSB

dated 12" November 2003,

This proposed course of action had the tull support of Ms Maclean and Mr Brock
and was agreed by NKDR. This position was reached about 1 ' hours into the

conterence Le about halt’ way through the conlerence

However, once we had agreed that the offer should be accepted on the tweaked

11
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t13)

114)

terms sel out above, NKDR stated that she proposed 1o hring separate
proceedings against the Claimant for harassment in relation to the Claiman

having:

L. demanded service charges in the sum of £13.300 when the LV T had only

subsequently allowed a lesser sun
it. threatened forteiture proceedings:

because the person behind the landlord company. a Mr Ladsky, had intimidated

her,

The second half of the conference (uhout 1 % hours) was devoted solely to this

issue.

This was the flrst had heard of such a proposed claim/counter-claim, | expressed
my grave doubts as 1o whether any of the matters complained of would make our
a good claim against the tandlord company, A which point NKDR indicated that
any such claim could for the moment be put to one side and pursued at a later
date. However. ladvised that. in view of'the policy behind the rule in Henderson
v Henderson_ namely. that. generally. a litigant should bring the whole of histher
claim in a single piece of litigation. it would be very unwise ta compromise the
current claim bought by the Claimant and, then. at a later date. bring a fresh claim
ayainst the landiord for harassment etc i.c the question of whether there was a
viabie counter-claim in harassment cte would need to be resolved before a

decision was made as 10 whether or not tw accept the Offer.

L also advised that similar considerations may also apply in respect of anv claim

against Mr Ladsky.

In the light of this advice, as set our in Ms Maclean’s file note. it was apreed that
NKDR would take separate tegal advice on whether she may have a good cluim
for harassment etc. The file note correvt]y records that [ stated that 1 was not an
expert in personal injury claims, which Tam not, Though I was virtuaily cenain

that NKDR did not have a viable claim against the landlord. ! was carctul not (o

2



al.

sav amthing more than that T eould not see how such a claim could arise. but that
[t was not within my area of speciatisation: given tiat the conference had strayed

outstde my area of expertise. ! did not feel 1 eould properly sav anvthing {urther

(13 Inany event. becaunse of:

1. the rule in Hemderson v Henderson meant that the issue of whether therg
was d via counter-claim for harassment ete properly necded to be
determined betore a final decision was made as to whether to azcept {and

tweak ) the O%er: and

ii. the fact that I could notadvise detinitively, at least without prior notice,

on the mierits of any harassment hased claim

it was left that NKDR would obtain separate specialist advice and, inthe light of
that advice. revert to PSB with instruclions as to whether the Offer was to be

accepted on the tweaked ternis that we had discussed.

NKDR does not say in werms in her complaint whether she did in fact obtain specialist
advice concerning bringing a harassment based claim. or other peneral advice, or | if .
whal that advice was: the implication is that she did and that this advice was contrary to

my advice™. However no details are piven.

The next [ heard of matters was when, on Monday, 107 Noventher 2003, an urgent fax

was sent to chambers by PSB enclosing:

{1y aletter from NKDR dated 7" Novenber 2003 addressed to Mr T'wyman wha. in

Ms Maclean’s ahsence. had dav to dus conduct of the matter: and

{2 a letter from CKFT dated 31 October 2003 declining to extend time for the

acceplance of the ofier from 13 November 2003,

As [ had a one day trial in Luton on 10" November 2003 | was out of chambers al| dav

R

NKIR's Complaint. para 34 {page 10)

13
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[

and was not able o look at 4 until 117 November 2005,

When., on Tuoesdav. 117 November 2003, T was able to ook at it it was clear tha
NKDR's letter dated 7" November 2003, headed “nnye repy to fthe € laimant s J Part 34
CHfer.. " raised a number of detailed points. some that had been considered in conference.
but also some new points. Importantly. the leter. was fundamentally different o where
matters had been left at the end of the conference an 28™ October 2003 NKIIR was no
longer giving instructions to aceept a tweaked version of the Offer, but seemed o be
giving instructions to make a counter-ofter that dealt with a number of matters that were
nat in issue in the proceedings {(2.g the supply of copies of the tandlord™s client account
banking details). as well as requiring. as a term ot settlement. that the Claimant pay her
costs of the County Court proccedings . As Tmade clear inmy Lmails, Fwas firmly of the

view that the terms of the proposed counter-ofTer were unrealistic.

I was concerned about the situation as I needed clear instructions. As well as preparing
for my 3 day trial (listed to start the next diay ™). and dealing with other booked paper
work, [ left a message to Richard Twyman on 11" November 20037 Unfortunatelv, Mr
Twyman had an egually busv schedule and T was not able to speak to him on [}
November 2003, T was also inforined on 12 November 2003 that Mr Twyman was oot

ol the office on 12" November 2003, as was Ms Maclean.

Because of the urgency of (he situation. and hecause I was concerned that Mr Twyman
may be at a disadvantage as he had not attended the conference on 28" October 20037
theught it wise to setmy concerns outin a detailed Email so that it would be awaiting Mr
Twyman on his return to the office on 13" Nowember 2003, The Email was sent a1 17.09

pm en 12" November 2003,

I'stress that at this time | was extremely business - I had a 3 day trial listed for 12,
P3 & 14 together with telephone conferences and paper work booked for that
week,

though at about 1 pm on 11" November 20013 1 was advised that the settlenent
had been reached and that the 3 day wial was not going ahead

[
-t

I'do not have a note of doing this. However. Thave an actual recollection of doing
50.

14



36,

37

It can be seen that Mr T'wyman responded very promptly 1o this Email by Jurwarding it
to NKDR at 8 dam on 13" November 2003 asking for ler instructions as to whether ot
not to accept the Offer™, This message was read b NKDR at 11,10 0n 13 November

2003

In the meantime. NKDR had sent a tax dicectly 10 me. In response to this fax. at 10.12
am on 13" November 2003, 1 sent an Fmail to Mr Twyman and copied it 1o NKDR. This
Email noted that the fax had crossed with the previous day’s Email and siressed the need
for clear instructions as to whether to aceept the Offer. subject only w tweaking or
whether to put forward a counter-offer. Though the cmail stressed my advice that the
{Mfer. subject only o tweaking, should be accepted. it also advised that, if the Offer was
not 10 be accepled. it could be allowed to lapse and a counter-affer prepared i fess
hurned circumstances - at all times, though I sought (o give clear advice as to what
should be done. it was made clear that any future steps were dependant on NKIDRs

Instructions.
AUT2.36 pm on 13" November 2003, NKDR replied by an Email that concluded:

“f o uccepting your wdvice: 1o ucoept the offer - as yvou have extensive
expericnce of handling this npe of cases i hehalf of lessees rather then

funclords.

Can you please thus, he kind enough to draft o reply for sy review - with the ‘Tweaking’

you detailed ™

Al the time | did not place any particular emphusis on NKDR s reference 1o me having
extensive expericnee in handling this tvpe of case on behalf of Jessees rather than

landlords: T consider that | have very extensive expericnee in handling these tvpes of

kE|

Tunderstand that NKDR has also made a complaint to the OS5 about Mr I wyman
and P5B. Though Tam aware of nothing that would properly ground a complaint
against Mr Twyman or PSB. 1 understand that | shoutd not formally comment on
it unless asked to do so.

a copy of the forwarding was sent 10 mw

._.
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cases un behalt of bath landlonds and tenants ™. hope that this is accurately reflected in

my Resume, which is published on the Chambers” website® .

However, para 11 w NKDR™s Complaint tpoage 3) states that she had selected me
Checeese fmyf profile Indicated thot [1] fend o act for fessees rather thun landlords
[ do not know what profile NKDR is referring to: it is not the resume published on the
chambers website or any other version [ can think of and it cannot ke from PSR's
summary of me - this was the first time that | had been instrucied by PSB. T was certainly
unaware at the time that NKDR wrongly thought thit T tended to act for lessees rather
than landlords. Like most members of the Tandlord & I'enant Bar | am happy 10, and du.
act for both [andlords and tenants. Consequently I feel that [ am always able o give

balanced. mdependent and realistic advice and |Falways seek 1o do so.

The Specific Criticisms Made By NKDR

Lhat my advice way wrong and fncomplete and thay this canised NKDR 1o suffer o detrimental

nifcoanre

4.

1.

[ dor not understand this allegation to he one that. 1f made out. would be a matter of
professional misconduct. | respecttully comtend that. if my advice was wrong or
incomplete and that loss was sustuned 1 consequence NKDR would have a negligence

claim against me,

That said, [ have carefully re-considered the sulvice that 1 gave and 1 do not consider it tn
be wrong or incomplete. T set out below, in summary form, why [ do not aceept that the
advice | pave was wrong or incomplete. Shoubd further deals be required | would be

pleased 1o provide them,

NKDR alleges that my advice was wrong/incomplete in that. firstly ™. ] did not advise thas

I am presently writing a book for Sweet & Maxwell on Lessehold Valuation
Tribunal Practice and Procedure in which the emphasis will be on residential long
lease service charpe disputes.

1If anything my website Resume stresses mv landlord work. 1artach a copy
SNKIDRS Complaint, para 11 (page 1
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44,

NKDRs lease required. as a matter of contracivil condition precedent. that demands for
advanced {interim or on account paymentst of service charge be supported by an
accountant s certibicate and vear end accounts. L did notadvise in these eems as the Lease
docs nut do so. As s the case under many long residential leases, the oblipation w pay
the Nnal service charge paynient is subject to an aceountant s certitication. However, in
common with many leases™, NKDR s lease docs nol require an accountant’s certificate
in order for an nterim charge 10 be payable™: the obligation to pay an interim charge is
imposed by clause 2i2)h) of the lease (which 15 the provision pleaded in the Particulars

of Claim), which simply provides thart:

" The fessee shall if required by the Lessorwith every haltavearly penvment
of the rent. . pavio the Lessor such st Dy advance and on aceunt of the
Service Charge as the Lessor or its agens shadl from ime to time specify

ai its or thelr discretion to be o fuiv wid veasonable interim payment”

Cl elause 2{2H1) of the lease which requires an accountant’s certification of the final
charee, against which credit is given for any interim payments. The claim in this case was
based on any interim demand referable 1o the costs of the then proposed major works -

the demand was dared 17™ Tal 26032,

There is a technical arcument that an unpaid interim demand 1s extinguished upon the
certification of the tinal {certiticd} accounts and thereby mergers into the final demand.
However. particularly at County Court level, it has been my expericnce that this type of
wechnical detence. ingreasingly, does not find lavour. As [advised in conlerence. it was
an argwment that is speculative and likely to fuil and henee should not be relied on. save

as a possible means of muddyving the waters in the acceptance letter.

In short, as [ advised in conterence. Leould not see a good contractual defence (a defence
atising out of the Claimant’s non-compliance with the service charge recoupment

machincry of the NKIDIR s lease), or any other technical defence.

the rationale being that certitication of the linal charge, tn respect of which credit
i given for interim payments. atfords tenants sulficient protection.

* A copy of NKDR s lease 15 attached.
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46.

47,

48,

Ihe secomd basis upon which it is alleged that my advice was wrongancomplete is that
Idid not advise thin the Offer was nut compliunt with the CPR requirements as to Part
36 Ofters™, The case velicd on by YKDR is Ford v GKR Construciion Ltd [Zo00) 1 All
ER. This is an important case concerning Part 36 Ofters that are made before the
commencement of proceedings - unsurprisingly. Lord Woulf's judgement is careful to
stress that. if the pre-aciion Part 36 Offer process is to work. the parties must he supplied
with sufficient information for the recipient to ussess whether 1 accept an ofter and for

a proposed olleree to consider whether to nuike an ofler.

Ihe Offer in this case was not. of course, a pre-action offer. it was made after the LV
had made a determinatton after a 3 day hearing. and after comprehensive directions had
been made by the Court for the parties to prepare lor a two dav County Court trial on the
balance of the elaim. There wais no guestion of the Offer being impugned on the basis that
1t failed to supply NKDR with sullicient information to enable NKIDR to assess whether

Or Net 10 accept ith,

My point ahout the Offer was that it was not a Part 36 Offer because it provided for each
party to piay 1ts own costs: this Is contrary (o the automatic cost consequences arising on
the acceptance of a Claimant’s Part 36 Offer - sev CPR 36,14 which provides that. on the
seceptanwe by the Defendant ot a Claimants Part 36 Offer. the Claimant will be entitled
10 its costs 10 the date of the acceptance. An otier which 1IIPOSES 1S OWN SIS as 10
costs, and does not rely on the automatic cost conseguences imposed by CPR Part 36, is
ot an offer within the scope of Part 36: see generally the commentary in the White Book
at 36.5.2%, Such offers will. however. be taken into account when the Court exercises its

disCrenion on costs,

Strictly. as. absent 1 complete technical defince tand in my firm opinion there was not

* NKDR's Complaint, para 1.4 (page 2

. Lnany evenl, the Offer iy areasonably detailed document that supplies a summary
details of how the settlement sum has been caleulated. Consequently. i it had
heen issued prior to the commencement of proceedings. it probably would have
been ctfective as a pre-action Part 36 Offer anvway..

£

copy atllached



44,

S

such a defence), the Claimant was going 1o he awarded sumething, and as NKDR b
ot made a payment into Court, the chances w ere that the Claimant would getits costs
In any event, whether or not it had made the ( Mrer Particularly as NKDR had rejected
previous fnvitations to meet 1o discuss ters of settlement in the liche of the LV1'g

determination.

Accordingly, L and Ms Mavclean. saw the Offor. with its terme that cach party pay 1Ts own
costs, a8 offering something of a life-ljne that NKIDR  would be ill-advised not 1o
accepted. liaving reconsidered this conclusion for the purposes of preparing this

response. | do not resiie trom in Iy Wiy,

As [considercd above, 1da nor agred with NKDR™s point that the paralie]l proceedings
would have assisied her on the question of costs - the best that could have happened at
trial was no order for costs to the date of the LV determinarioi. However, even this

CUtcome was by 1o means cerlain,

The third basis upon which NKDR alleges that my advice wag WTONE or mcomplete is in
respect ol my advice as w the Claimant’y entitlement under section 69 of the County
Court Act™ : the Particulars of Claim claimed Statutory rather an contractual interest, My
point was not that the Court would not award interest on undisbursed service charge
pavments: it is my invariable experience (having argucd the poInt many tines at trial on
behalf ol both landlord s and tenamts) thay Courts will award interest. My pont was that,
because undishursed service charges {such as scrvice charges paid in advance of being
disbursed to defray the cost of major works) are impressed with a statutory irust pursuant
to section 42 of the Landlord & Tepant Act 1987 ¢the 1987 Act™). in accordance with
which the landlord holds the undisbursed service charges as trustee for the benefit of the
tenants. interest {whether contractual or slatetory on arrears is similarly impressed with
the statutory trust, Comsequently. though the Claimant landlord was entitled 1o interest,

I was only entitled ina trustee capacity,

The point is not free from doubit, us | indicated in conference. At a practical level, my

advice was that the modest amount of interest payahle under the temis of the Otter

-+

NKDR™s Compiaint, para 1.6 {page 2
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.J,
e

12

t£143} should be paid so as not w lose the Otler.

[therefore do notaccept that my adviee was wrong in law or incomplete. To the contrary
having re-considered it carefhlly for the purposes of preparing this document. 1 consider

that my advice was correct in [aw,

Perhaps more importantly in the context of advising on terms of settlement. | consider
the my advice carried with it the prudence, judpenicnt and realism that contes with having
considerable experience (on both sides) of these rpes of disputes. I note in particular. in
(his connection that, if'a consent order in the terms that | drafted had been entered intes,
NKDRs fears of becomting liahle for further contributions in the event of an escdlation

in the costs of the major works would have been filly addressed.

Lhat {1} acted against NKDR s best interests by superticiadfy freating-crafting the wording of

highfvmatericd pointy fo make them incomprebensible mask the real issues and misrepresenting

the facts in suppore of fmy] position

Tam sorry ifthe langnage used in the “argumentative™ geceptance letter that [ settled was
incormnprehensible’ or masked the real issues, Howeser. the purpase of the acceptance
letter. as purt of the agreed stratewy, was for it to be something of a smoke sereen™.
Moreover, vague wording seemed to be called tor given that there was almoest certainly
na good certification point 1o be taken: the general reference in the covering letter to “the
absence of die complianee with the service charge cerfificution provisions prescribed
by the feuse " was intended to serve as a vague reference to the obscure. and prithably
specious argumen. that unpaid interim demands merge iito aod are extinguished by a
final demand which gives eredit for interim parments™. In my experience, though the

point 1s arguable. the more vaguely this argument is presented the better,

If NKDR was right in her analysis that an accountant’s cerification was a condition

precedent to liabilite w pav an interim demand. obvious]yv, [ would have stressed this

“ as comsidered above. the strategy was to deflectattention from the tweaking of the

consent order

a this argument ts outline above,

20



58.

peint. however, as considered above. this is not what the Lease pravides for.

Itwill be noted that the acceptance Letter led with the rateahle v ajue APPOTHONREHL POinL.
The reason ior this is that my experience has shown that, at least indially. this is an
argument that tends to unnerve landlords and their advisars when they are claiming under
a lease in the terms of NKDR's Tease (even iU is an argument that tends not to LNprCess
lay people): however, though it is an arguable point. it is probably not a good point as it
seems that it 1s open o the Court to impiy an alernative apportuonment mechanism in
order to give the Jease business efficacy. Simiturty, my reference to the fact of an unused
artiration clause in the lease was caleulated 1o cause concern amongst the Claimant’s
advisors. if not the Claimant landlord.: again it is a point that tends to concern lawvers

mare than lay people,

The acceprance letter did not include a reference 1o the inadequate specilication of the
major works: there is only a peneral reference (at page 2 1o the major works. The reason
for this, which was agreed in conference. was that. provided that (he offer were tweaked
50 a5  be in full and final scttlement of the costs of the major works. there was no need
to get into a criticism of the inadequate way in which the works had been specified or
tendered - the full and final settlement provision would have operated as a cap om
NKDR's lishility. and hence. of her exposure 1o consequences of the feared project
mismanagement. Ms Maclean’s file note of the 28" September conference does not set
this point out clearly. The note is correct in that it states that il was proposed to include
in the acceptance letter reference to the inadequate specilication ete. However. this
proposal fell away when the strategy of tweaking the Offer (so as ta provide for the tull
and final settlement of all major work costs) was developed and agreed on as the
conlerence progressed. The fite note does make reference 1o this refinement by way of
stating that the draft consent order would deal with these points, which it docs. This
refinement of approach is reflected in the stratesy as set out in my Emails dated 127" &

13" of November 2003

Iam certain that Mr Brock did say that the offer sum “could not be bettered™ - | have a
ciear note of it and. as considered above, confirmation of this was a central point arsing

during the conference on 28" October 2004 1he limportance of which I had identiticd

a1



during nty preparation. [Uis also consistent with Ms Macleans note of Mr Brook saving
that the Offer was a good one. subjeet to his concerns as to the specitication of works

remainitie unchanged.
Meking Criticed Changes to the Repiv to the Claisrant s Offer withonr ({NKDR s [ consent

60l 1t was nat agreed at the 28" October 2003 coniurence that interest would not be paid. As
stated above. my advice. which was accepted. was that. 1 the matter got 1o trial, wy
would argue that the Claimant landiord was not eniitled 1o interest on undisbursed servies
charges. However, tor the purposes of accepting the Offer, interest. in the sum of
approximately £143 should he included. Ms Maclean®s letter. extracted at para 3.1 (page

3 of NKDR s complaint correctly summanses the advice given on point.

61, 1am not sure what points that 1 s smd that T included in the aceeptance letter that were
agreed should notbe included - as noted in Ms Maclean’s attendance note. the acceptance
letier would imclude (as a diversiomany tactic ) vanous arcuable points, such as the rateable
value point and the lailure to rely on the arbitration clause. It did include these poinis.
The tetter also relerred in general terms to no compliance with the recoupment provisions

1n the Lease.

62 [ therefore do not accept that there were anv critical changes o the terms of the

acceptance letler that were made without consent.

Ahuse of the flduciary relationship by taking advaniaee of {NKDR s} luck of fnowledee wmd

cxperivnee”
63, As [ understand ik, this allegation is based on the twin premises:

i1} that [ am wroog in my opioion that NKDR was virnually certain w lose if the
claint went to trial and that costs would be awarded against her and cenainly

would not be awarded in her favour: and

(2 that PSB were intent. for want ever reason. in foreing NKDR 1o accept the

settlement rather than continue to trial

MNEDR™s Complaint, para 4.1 (page 3
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B,

a7

As considered above. [ remain firmly of the OpInion that my vers pessimistic assessmen
VINKDR s prospects was correct, PSB were sumlarly pessimistie before lnstructing me
W advise and my advice reinfvreed their apinivi, Inthe light of that assessment of
NKDRs prospects. we were finmly of the opinien that the Offer. tweaked 1o provide for
full and final settlement of all contributions 10 the costs ol the majur works. should he

aceepted,

I therefore gave advice 1o that effect in clear terms both in conlerence and in my Emajls
of 127 & 13" November 2003. T consider that udvice to be correct and that it was a1y dury
to give it. However, both my advice in conferenee and in my kmails made it ¢lear that
ultimately. it was for NKDR w give instructions as o whether or nol 1o aceept the Offer.
As NKDR notes. by her 13" November 2003 Fmail she accepted my advice ang

mstructed that the Offer should be accepted™

I'do not understand the reference to PSH having an agenda o prevent NKDR from
detending the claim: surely. having advised a ¢livnt to setile, any firm can comfortably
accept instructions 1 continue to defend the ¢laing and. then, in the {ikely event that the
defence fails. render a final bill for the costs of the htigation and remind the client that

the disastrous nutcome was in accurdance with the ariginal advice given.

I also do not accept that { had a palpable lack of support for NKDR's case®™. My
mstructions were to advise on whether the Offer should be accepted. Tt was my duty to
advise on this point W the best of oy ability and professional judgement. An important
consideration. probably the rmost impartant consideration, was the likely cost
consequences of not secepting the offer and hghting the case, | am sorry if my advice
seemed unbalanced. However, it was clear to me. and to Ms Maclean. that the Offer
shotild be accepted and that it would have been remiss of e W have failed o stress the
likely adverse cost consequences of continuing with the litigation. The balance of risks
01 costs was not finely balanced. it was al against NKDR and my advice reflected that

AIsexsment.

NKDR's Compiaint. para 4.5 (page 1)
NKIR™s Complaint. para 30 {page Y}
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oK.

4.

As stated 10 my Emails, it was unrealistic for NKDR to seck an order for Cosls t her
favour: each party paying their own costs (to the date of the Otfer) was as good an order
an costs as NKOR could possibly get: consider the fact that NKDR had not accepted
Previous inwitations to attend discussions on settlement in the light of the LVT

determination: that the offer sum could not be hettered and that summary judgement had

alrcady been enlered on part of the elaim.

The suggestion is that NKDR cansulted another, unnamed lawver. who thought that
NKDR should seek her costs from the Clainam ™, [F that was the advice given. | disagree
with it. However, it was of course apen 1o NKDR 1o cease 10 instruet PSR and myself
and tramsfer conduct to the other lawver. NKDR did not do 5o, Instead, by her 13"
Sovember 2005 Emaill NKDR instructed that the Oiter should he aceepled as discussed

it conference.

Plaving active Role in Mr Twyman s engineering of u vituation in which NKDER hed mo time to

. K
FOVECW FAe FespoRse

7).

71

As sel out abave. NKDR's fetter of 7" November 2003 was not received in chambers
until Monday, 10" November 2003, Ax ] had a one day trial that day in the Luton County
Court I could non look at it untl 11 November 2003 T was very busy at the time
preparing for a 3 day triul and completing pre-booked paperwark . However, T was stili

able. just, to complete this work having repard to my other professional commitments.

In order to deal with it. [ needed clear instructions. | unsuceessfully anempted to contact
Mr Twyman that day (11" November 2003} On 12" November 2003 Twas informed that
Mr Twyman was out ot the office. as was Ms Maclean, I therefore sent the detailed email

dated 12™ November 2003 for Mr Twyman to deal with ASAP,

I had estimated that settiing the acceptance letter and the consent order would take
approximately | hour, once [ had instructions 1o proceed. Conseguentty. | was not too

worried about having failed w contact Mr Twyman on the 1™ or 12" of November

™ NKDR's Complaint, para 36 {page 10)
NKDR™s Complaint. para 3 (page 4
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—1
N

2003,

Having received the instructions to settle the documents T did so. T had nat anticipated
that the documents would not be completed uintil 3,32 prt - L had a series of wlephone
catls from solicitors. all with urgem enquiries on other matters during the afternoon and
over tunch, However. though the delay was unfortunate ! was not o concerned byt as
[ was canfident that T had settled the documents on the terms agreed in the conference.
the details of which had been summarised in my Emails o Mr Twyman. Accordingly., |
expected that the documents would be revivw e by Mr Twyman before they were served
te ensure that they were in accordance with NKDR's instructions. [f My Twyman were
in any doubt. [ am surc that he would hay e ¢larified the point with NKDR belore serving
it. However. given NKDR's einail earlier in the day accepting my advice and instructing
that the offer was (o be accepted on the tweaked terms discussed in conference. T do not
se¢ how Mr Pwyman conld have been in any doubt that he was proveeding i accordance

with instructions..

I hope it will be understood that | was not able to contact NKDR directly and that, if it
were necessary to do so. Mr Twy man would, As time was pressing. and as a courtesy., |
thought that | could properly copy NKDR inon the Emails sent to Mr Twyman, including
the draft aceeptance letler and the draft consent arder™. | theretore did so. However.
ultimately. it was for Mr Twyman to satisly himself that he was acting 1n accordance with
Its instructions in serving the acceptance letter and draft consent order in the form that

| had drafied. I therefore do not aceept that | have acted in breach of instruetions.

At the time 1 was not sure whether. strictly, the acceptance needed to be served by
4.00pm. though, plainly. it was good practice o do so in order to avoid arguments that
the acceptance was out of time. T therefore thought it prudent to draw Mr Twyman's
attention to the point, which | did by stating in iy Email “presumuably this oueht to be

served By 4 Hipm todav .

41

In ths connection [ note that there appear to be formatting problems in NKDR s
printout of these documents. T attach versions of'these documents that do not have
these formatting problems



There was no agenda to prevent NKDR from ret iewing the documents and in aiy event
in the circumstances NKDR s review did not seem eritical. thouph uliimaely. this would
be a matter [rom Mr Twyvhian to Judge: time was ohviously pressinge and clear instructions
to accept the Offer on the tweaked terms had been given and were complied with by nie

in the drafting of these documents,

Fhe siresy capsed

77,

78.

749,

50,

&l

Ehave read with concern the details of the stross that NKTIR savs that she has suifered
and L am very sorrv that NKDR holds me responsible. However, | do not understand why

this has oceurred.

The central point being that the strategy thar [ advised on worked: the tweaked offer was
accepted and. by lettered dated 19" November 2004, CKET wrote to PSB asking PSR to
endorse the drait consent order {in the form that | had settled) and to return it for filing

with the Court.

Conscquently, if NKDR had given instructions o PST for the draft consent order to be
endorsed. not ondy would the proceedings have been concluded on what | remain
convinced were very favourable terms, but that NKDR would not be liable for any further
contnbutions towards the costs of the major works in. as Mr Brock explained 1
conference, the likely event of a costs overrun ocenrring because of the inadequare
specification of the major works, As stated abave. both Mr Brock and NKDR stressed in
conference that this was theiy primary concern and. as stated. the stratepy that |

recommended completely met this concern,

Isimpiy to not understand why NKDR changed her mind and was not prepared to endorse
the draft consent order. In short. it met the concerns discussed in conference and wiold

Rave brought this stressful litigation 1o an end on favourable terms,

In any evenr, on 19" December 2003, NKIIR wrote 10 CKFT Stating that she apreed

KL

NKDR's Complaint. para 6 {page 4)
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cvervihing expectinterest in the sum of £143 and included Full payment with the leter™,

yet the consent order has nut been entered into.

fhe loss of earnings

82

83,

he )

For the reasons considered above, | do nor aceept that my lepal advice was Wrong or
incomplete, or that anything other than endorsing the draft consent order was required 1o

he done by NKDR after 137 November 2003,

Similarly, NKDR states that she consulted another lawyer. However, we are ot told who
the other lawver was. nor are we given a copy of any written advice given by the other
luwyer. If the other tawver's advice is aecuratels reflected in NKDR's Jetter dated 7"
Nosember 2003 and in the assertions contained in her camplaint against me. then, | am

bound to say that the advice is seriously defective,

. by the end of the conference on 28" October 2003 NKDR had concluded that my
advice was inaccurate und or unbalanced ™. then | question why | was instructed on her

behalf to settle the acceptance |

EXiher financied loss

85

86,

I am somry that NKDR considers the conference on 28" October 2003 1o have been a
complete and utter waste of time. 1 do not aceent that it was, [t lead 1o the agreement of
a strategy that. not only invelved accepting u settlement offer that should have been
aecepted. but also the raeaking of the Offer in a way that the Claimant in tum accepted
s0 a3 o address what were said to he NKDR s major concems. namely, the risk of

additional service charges in the event of a cost OverTun an the major works.

I note that the loss are stated us tcluding Mr Brock's tees of £616.25 for attending the
conference and £30 for having retained saficitors (Sherratte Caleh & (o) for the imited
purpose of serving documents on PSP - there is no reterenec to any fees for the turther

legal advice (that contradicted my opinion) that NKDR alleges that she obtained.

A

NKDR’s Complaint. para 91 tpage 22)

=4

NKDR’s Complaint, para 34 {page 1h
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7.

For completencss [ note that, on NKDR s instructions. my fees hanve not been paid.

Fhe Inss of NKDR s spare time since 13 Novenber Y03 i the Hrcertaing: ay fis Bow the cose

will develop

88

H9,

| am sorry that NKDR has devoted the majority of her spare time o this case since 13"
November 2003, However, | can only repeat that, had the draft consent order been
endorsed, the proccedings would have been compromised on favourable terms tha
addressed NKDR s concerns, Similarly. there would not now be any uncertaindy as o

how the case will develap, or as (0 whether the Offer has been aecepted,

Obviously. it would be inappropriate for nie to now advise NKDR a3 L her present lepal

position. and I do not do so, beyond stating that NKDR should take legal advice

General Criticisms Mude of Me - that nry Emaily were patFanising

N,

a1,

I'am sorry that NKDR has iound my Fmails patronising ™. I did not intend them to be so.
I hope that it will be appreciated that they were written under comsiderable time pressure -
nut anly was 1 required at very short notice 10 sette the draft consent order and (he

aceeptance letter. I also had a great deal of other urgent work hooked.

The purpose hehind the Emails was to set out in clear terms my advice and the need for
clear mstructions. It has been my experience that solicitors and lay clients appreciate firm
advice, particutarly advice that: {1) relies on u barrister’s judgement, provided that the
Judgement is based on actual experience of the matters in issue; and {2) recommends a
clear course of action, rather than qualified advice that. ultinately, does not advise on

what should be done.

The difficulty with trying 1o give realistic adh ice based one's UWh practical cxiperience
15 that, unless the numerous tactical considerations arc spelt out at grear length, which
time often does not permiir. the advice is necessarily 1n summary termis, | am sorry it my

summarisation was so inelegant thal it comes across as patronising.

Conclusion

my Emails of 12" & 13" November 20103
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93, Pam sormy that NKDR is dissatistied with my performance. However, having careiully
re-considercd the position. | do not accept that 1 am guilty of amy professional

misconduact,

94 Tam conscious that | have not dealt with NKDR s Complaint. on a point by point basis,
[have. however, sought to respond 1o all of the allegations made against me. However,
the complaint does run 10 105 numbered parueraphs and. if 1 have missed something that
should have been addressed. T am very sorry and I will, of course, be pleased o e pare
a supplenental response dealing with any further matters that it is thought that [ should

deal with.
5, Pdeclare the contents of this document tr b trie.

STAN GALLAGHER

% June 2004

Arden Chambers
2 John Strecr
Londoen WCIN 2E5



TO THE PROFESSIONAL CONDUCT AND COMPILAINTS COMMITTEE OF THE

BAR COUNCIL

COMMENTS ON COMPLAINT MADE BY MS NOFLLE KLOSTERKOTTER-DIT-

RAWE

information) the sum of £336.22

[ Date Event Ref
7 Aug 02 Tandlord makes and application to the VT for o
declaration under section 1H2B) as 10 the reasonablencss of
the then proposed major works
29 Nov (2 Iandlord issues County Court claim geainst NKDR
claiming £14.987.93 plus interest by way of an interim {on
account} service charge contribution
17 Dec 02 Defence and Admission of NKDR admits ipending

28" Jan 03

A detault judgement was wrongly entered against NKDR in
the County Court Proceeding

25 March 03

NKDR's detaiied lener o the District Judge seeking o stay
of the County Court proccedings

27 March 03

Letter from County Court contirmiing that the request would
be considered al the hearing on 4™ April 2003

County Court hearing at which stay wats to be considered

(" applies to the Court tor a CMC on the 4 retnaining
claims. including the claim against NKDR

17" Jun 03

LV s written determination

|_2-4”‘ Jun 03

CWC listed




24 Jan 03

the landlord prepares a schedule of wdjustments that
purports o take account of the 1LV s determination: the
revised Major Works Appomionmen

240 Jun 03

directions hearing adjourned to enable the Landlord to
apply for summary judgment

237 Jyne 03

CKET make a without prejudice uilor lor NKDR to meet
with the C'laimant

15" July 03

NKDRs letter to the District Judge disputing the revised
Major Works Apportionment

17 July 03

CKFT" letter to the Court response v NKDRs letter

17" Judy 03

CKRT's letter to the LVT inviling the LVT to determine
the specilic amount that it would be reasonahle for NK DR
1o pay

24 Tulv 03

CKEFT s letter to NKDR recording invitations to a round
tuble meeting. NKDRs rejection of the same and that this
would be relied on the question of costs,

& Auy 2003

Clanmant’s application for summary judgement

9 Apg 2003

NKDR s letter 10 the Court contending that the percenlage
deduction o reflect the LVT s determination should be
73.8% {sum properly payahle 26.3%, of £14.400.19 =
¥3772.84)

18 Aug 2003

NKDR instructs PSB

26 Aup 2003

Judgement entered on part of the claint and directions made
tor a 2 day multi-track trial of the balinece of the claim,

20 Oet 2003

Without prejudice offer made by the landlard - wrongly
labelled 4 ~Part 36 Offer”

24 Ot 2003

Papers received (2 evet arch flles) to dvise in conference
on whether the landlard’s ofter should be accepted

28 Ot 2003

Conference in Chambers with 15, NKIDR s expert and
NKDER (2.0 pm w 5.00pim

L) Nov 2003

Letter of instruction form NKDR reecived in chambers

1T Moy 2003

Considered letter of instruction and sought 1o contract
instructing solicitor

the Claimant™s solicitors




12 WNov 03

Email o instructing sobicitor re necd for clear instructions

I3 Moy {35

Further Ematl w instructing solicitor, crossed with fax from
~NKDR

13 NovO3

Instructed o settle acceptance letter snd draft consent order

13 Nov 03

settled acceptance letter and drafl consent order

a2
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BARRISTER

ADDRESS

EMAIL

YEAR OF CALL

AREAS OF PRACTICE

S5YNOPSIS

NOTEWORTHY CASES

SUMMARY RESUME

Stan Gallagher
Arden Chambers, 2 Tohn Street. London WCIN 1S

stan.gailagherrarde ichambuers com

1994 [ fommer solicitor)
Landtord & Tenant, Real Propenty, Housing., Computsory Purchase

stan Galtagher is o barrister at Arden Chambers and a former solicitor.
Stan 15 instructed on behalf ot a wide range of private and social
lsndlords, though he frequently acts far tenants, Stan regularly works
direetly with surveyvors under the Bar's direct prodessional avcess
scheme. As a property lawyer. and a specialistin landtord & tenoat b,
Stan has a particular interest in leasehold enfranchisement. estate
managementissues and. penerally. disputes conceming long residential
leases. [n addition to his advisory and advocacy work, Stan frequently
speaks on these issucs al confereoces for solicicors and  other
professional advisers and is currenly co-writing a book for Sweet &
Maxwell on Leasehold Valuation Tribunal Practice and Procedure.

Barrington Court Developments Lid v Barrington Cosirt Residents’
Association [2001] 29 FG 128 (LT} {Tandlord & Tenant: Costs and
Lands Tribunal procedure)

Castlegroom Lid v Enoch and others (1)[2003] 31 G 69
(Landlord & Tenant: Leasehold enfranchisement: the vperation of the
vesting order provisions ot the Leaschold Reform. Housing & Urhan
DevelopmentAct 1493 in the context of an unresolved service charge
dispute}

Castlegroom Ltd v Enoch and others (2))| 08 EG 128

(Landlord & Tenmunt:  Leasehold  enfranchisement:  whether a
substantial delay in conpleting amounts 10 a retevant chanee of
circumstanees within the meaning ol section 24¢ b} of the | easehold



Relorm. Housing & Urhan Development Act 1993 und hence permits
the LYT fo re-assess i previousls agresd or determined purchase
price.

Eaton Siuare Properties Limited v Ogifivie [2000] 1 E.GrL.R 73
iR ACH ({Landlord & Tenant: Rent Act: Jdeterminativn of tair rent)

Foreelux Lid v Sweetman and another |2001) 2 EGLR 17340 T
(i1l andlord & Tenant: Gepviees charges: the application of section 19
of the L & T Act 1985 and e distinetion betwaen reasonable costs
und costs reasonably invurred.}

Ghani v London Rent Assessment Panel [2002] EWHC | 167
Admin Court, E.Goi Landiord & Tenant: STALLOY appeal challenging
the lawtulness of o RAC Jecision on the grounds that ihe decision
had heen reached without having repard b the 1s5UeS of the location
and state of repair on the subject properiy

Hordern v Viscooant Chelsea and another {1 997 EG 144 (ILVT)
(Landlord & Tenunu [ easehold enfranchisement: appropriate
discount for the right W holdover under Part 1 of the 1934 Act)

Murypland Estates Limited v Abbathure Flat Management Limited
j1999] 1 EGLR. 100 {1.0) {{landlord & Tenant Leaschold
cnfranchisement; the statutory definition of marriage value}

Adartin v Maryland Extates Limtited (1) 31 LR 218 [1998] 2
F.4G R 1TAY f1.andlord & Tenant: ferfeiture and the reinstatement
of & lease) ‘

Martin v. Marviand Estafes Ltd () 31 HIR 2181 099] 2
C.GLUR SICAY (Y99 L & TR, 30 ((Tandlord & Tenant: Serviee
charges: dispensation ab section 2hafihe L& T At 1685)

Micografix v Woking 8 Lid 19961 71 . & C.R. 43: 11995 37 FG
179: [1993] 2 EGLR 32 Ch.D. (Landlord & Tenant: formal validity of
a contractual break notieeh.

Personal Representutives of W R Rees- Davies (deceased) v
Westminster City Conneil (CA) [1998] 2 R.V.R. 332 [1998] EGCS
21 {Landlord & Tenant: Lands Tribunal procedure )

Skinns v Greesiwooid (CA) [2002] EWCA 7. 12002] 22 LG 137
(CA) {Landlord & Tenant: Teaschold enfranchisement: ] easchold
Reform Act 1967, claim to enfranchisement: whether lease a long



tenaney under 1967 Aer; whether lease within proviso to sectiom 31
ub 1967 Act: whether notice of deterntination required to be maore than
three months: whether ienant entitded w enlranchise; whether lease
determinable by natice on tenant's death exempred from right of
entranchisement)

Stfi v Hamberton Properries [2002] FWHC 394 (Chy. [2002]
LGOS ST {{Tandbord & Tenant: Appointment ot statutory manager:
whether the High € ot retains jurisdiction under section 37 af the
Supreme Court Act 1981 to appoint a receiver over a propertly to
which Part Il ot the I. & T Act 1983 applies)

LEGAL PUBLICATIONS  Former editor of the Fincyleopedia of Housing Law & the Housing
Law Reports, contributor to Arden & Partington's Housing Law.
and co-author of 1 ciuschold Valuation Tribunal Practice and
Procedure tforth- coming) tor Sweet & Maxwel

PROFESSTONAL ASSOC. Member of the Properiy Bar Association

OTHER INTERESTS family sporting events



