
TO THE PROFESSIO\AI, CONDUCT AND CO]IIPI-AN{TS CONINIITTEE OF TIIE
BAR COUNCIL

COII}IENTS ON THE RESPONSE BY MS NOEI,LIT KI,OSTERKOTTER-DIT-
RAWE DATED 29 AUGUST 2OO1

Introduct ion

1 .

2 .

This document is myreplyto Ms Noel leKlosterkotter-L) i tRawe's response to my Reply

dated 9'h June 200.{.  Thjs document seeks to respond ro !he al legat ions ofprofessional

misconducl that are made against me. I  have not responded to those ofthe points raised

try Ms Rawe that I  respectful ly submji  arc not relevant to ihe al legal ions ofprofessional

misconduct.  I  do not seek lo avoid these further al legat ions (which are denied).

Consequent ly,  i f  i t  is lhoughl that I  have not addressed an issle that is considered

relevant by the Professional Conduct Comrri ! !ee, I  would of cou6e be pleased io do so

Moreover,  given thc breadlb of thc issues raised by Ms Rawe, I  respectful ly suggest that

an oral  hearing maybe the most convenientmeans ofensuring $at the al legal ions againsl

me are properly addressed.I  therelore requesl lhe opporf t ]ni ty ofmaking oral  submissions

if  there are any points ofpart icular concern that i t  is d '1ought that I  have i-ai led lo address

in \ariting.

In part icular,  I  do noi address in detai l :

l 1 . J the proper construct ion of Ms Rawe's lease, save to stale ihat the fundamental

point (as noted in my Repiy) is that,  under the terms of lv ls Rawc's lease, an

accountant 's cer i i f icate is not a condit ion precedent to an obLgat ion io pay an

inter im charge: the claim againsi  Ms Ra!ve was for non- payment of an inter im



(.2)

(3 )

(4)

service charge demand. ln ihis connecrion I  noie that,  cont lary b what Ms Ra$ er

says, lhe sum claimed in the claim against N{s Raw€ \ \ 'as a sum payable as an

inter im ( i .  e on account,  or in advrnce of the expenditule being rncurral)  demand-

lhe fact tha! a pre-est imate ofthe total  cost oi  lhe works \ras demanded does no!

render the demand a f inal  demand, rather than an inter im or on accounl demand.

As Ms Ralve notes in herResponse',  the works had noi been compLetedwhcn ihc

I-VTmade i ts determinal ion. Consequenrly,  I  remain of the view that there was

no viable contrastual defcnce to ihe claim against lv ls Rawe;

whether there may have bcen an arguable breach ofthe s!anrtory consul lat ion

procedure for "seNice chargeable" works under sect ion 20 of the Landlord &

Tenant Act 1985 C'the 1985 Act")r :  I  br ief ly considered this po]nt in my

preparat ion for the conference and concluded that the landlord had sl lbstant ial ly

compl ied $' i th the staturory consultal ion procedure. I  appcared as Counsel for the

successtul  tenants in , tart in I  Maryland Estates Limitet (2) [199912 L.C.LR.

53 (Court  ofAppeal) ,  uhich is the leadingcase onthcoperat ion of sect ion20 of

the 19t5 Acl and consider myself  extremely famil iar with the opera! ion of this

Ms Ra\\ 'e 's cont€ni ions as to the landlord's apparent breaches of the service

charge account ing requrements imposed by the 19 85 & 19 37 Landlonl & Tenant

Actsar these are not matters that negat ive a contractual obl igat ionto pay servicc

charges (cf .  lhe yet to be brought into force amendments contained in the

Commonhold & Leasehold Reform Act 2002);

the status ofthe landlord's offer.  As erplained in ml,  Reply i t  was not a Part  l6

Offer as i r  did not have the automatic costs consequences ofa Part  36 offer.

Ho},ever,  i t  would be regarded by lhe Court  as a wirhout prejudice save as to

Para 23 to 24 of the Response

Para 25 to 29 ol the Response

Paras 9 to 22 ofthe Response.

Paras 28 io 30 of the Response



1 .

costs Offer (a Calderbank offef) - in any event, contrefy to what is said by Ms

Rawe, the oi ferwas not a pre'acl ion Pa( 36 Offer -  i twas made I  I  months after

the County Court  proceedlngs had commerced:

I  also do not seek !r  comment on:

the detai l  of  the pmceedings beforc thc LVT and, 'or ihe detai l  of lbe evidence, as

the same is re-cor lntered in Ms Rawe's response6: I  was not instrucied to advise

on an appeal from the decision of the LVT. In an,v event, the time to apply for

permission to appeal had expired long before I  *as jnstructed. My advicc was

l imited to the l ikely impact of the LVT's delcrmlnai ion on the relat{d, and then

on-going, Counry Court  proceedings. I  lherefore did not entcr jnto a detai led

analysis ofthe meri ts of the LVT decision. At the t ime i  did not consider that the

coLrrse ofthe proceedingsbeforc ihe LVT was l ikelytocarrymuch, l fany, weight

on the quest ion ofcosts in the County Courl  proceedings;

( 1.)

(2) the al legat ions made against the landlord's surveyor,  Mr Galcr.  What *as

relevant was the LVT's detcminat ion and i ts lkely nnpaci on the relaled, and

then on-gol l1g, Counly Court ,  proceedings;

the LV' l  's observat ions, which i t  accepted were outsjde i ts jur isdict ion, 2s to the

application of the contingency fu nd3;

( 3 )

(1)

( 5 )

the cr i t ic isms by Ms Rawe of lhe West London County Courtel

the txning of the planning appl ical ions made by the landlord' ' i

Para  101 lo  104 .

I.* 'as notinstructed in lhe proceedings before rhe LVT.

Para 32 to 40 ofthe Response

Para 41 to 47 ofthe R€sponse

Para 53 to 56 ofthe Response

Para 90 of the Response
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( 8 )

gen€ra] ly,  matters that have occurred after the conclusio n ofmy insiruct ions e.g

the 2004 coffespondence between Ms Rawe and the landlordLL;

ihe al legat ions ofharassment by lvfr  Ladsky and Mr Ladsky's complaints '  to the

pol ice etc '  these are not matters that appear to relate lo the al legat ions against

merr and were not matlefs discussed in Conference, save for a very sumrnary

on ihe landlord's motives in making an of ler to sett le.  i t  may have been that the

landlord 10o recognised that a tr ia l  worl ld be disproport ionately expensive'r .  In

any eveni,  i t  does not fol low that,  because ihe landlord wanted to sett le,  i t  was

contra Ms Rawe's inlerests 1o sett le

6 .

The Reasons Behind Nly Advice that Ms Rawe should accept the Offer made by the

Landlord

As stated in my Rep1y, lhe costs ofthe Couniy Coun proceedings *ere l ikely to be out of

al l  proport ion \ , ! i th the sums in issue. fherefore, responsible advice demanded thal the

r isk on costs be gjven pr imacy in any assessment of lhe posit ion In taking this caut ious

and, in my f i rm opinion, responsible apprcach, I  do not accept that I  s as siding with the

landlord as 1s al leged against meia. l \ {y insiruct ing sol ic i t rrs agreed \ \  i th me lhat lhe r isk

on cosis was the pr imary issuc Imainialnthat lheydidsobecauseitwasatueref lecl ion

of the posi i ion.

I  do not fol lo* '  lhe detai l  of  the calculat ions at paragraph 10 of Ms Rawe's Response.

However,  even on lhese f igures, the effect of lhe LVT determinat iod was that 14,615 was

owine by iVs Rawe (pius statulory inleresi)  cf .  the total  sum oft  14,400 demanded by NIs

Ral l  e.  Ms Rawe had not made a paymentinto Cour!  or any offerto setde. My assessmenl

ar the t ime was that the most l ikely o(der for costs al  t ia l  was lhai  Ms Rawe would be

Para 90 ofthe Response

Para 106 io 1l? ofthe Response

Para 132 & 143 ofthe Response

Iara 60 ofthe Response
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ordered to pay the landlord's costs I  remain ofthat v iew. I  accept lhat i t  is possible !hat,

given the levei of the suns disal lo1led by th€ LVT and the cr i t ic isms that could be made

about the landlord's conduci,  a Court  may have been persuaded to nake no order for

costs.  However,  my assessmeni was that there was no reaLst ic chance rhat th€ landlord

\ l  ould be ordered to pay any of Ms Rawe's costs:  part icular ly as Vs Rawe had rejected

the previous offer of  a round rable dlscxssion - see para 60 ofN{s Rawe's R€sponse for

further detai ls.  In these circumstances i  remain of ihe opinion that the landlofd's offer of

a compromise on lerms thal there be no ordcr for costs was a l i fe- l lne for Ms Ra\1e.

The fact lhat the LVT disal lowedsums as unreasonable does noi of i isel lmean that lhe

veri f icat ionofthe facts contained in the landlord's Part iculars of Clar, 'n \ !  as improperand

would no!,  rn my opinion, result  in a Couft  ofdering lhe landlord to paj/  Ms Ra\\ ,e 's costs:

I  therefore do not accepr the analysis at paras 48 to 52 (and elsewhere) of MsRawe's

Respons!.

I  shouLd note in response lo para 72 ofMs Rawe's Response that jn my Reply I  did not

elaboratc on the LVT's D(r lerminat ion. This was bccause i t  speaks for i tsel f  -  l ike mosi

IVT service charge disputes, i t  was a mixed b ag. For erample, the LVT accepted, r ight ly.

that thcy had no jur isdict ion to direct payments oLit  of the cont ingency fund I  certainly

meant no disrespectto the LVT who have produced a careful  and delai led determinai ion.

I  accept that the outcome w-as a signi f icant reduct ionir  the amounl due from the ienants.

I lowever,  s igni f icani service charges remained pa],able and no payment into Court  or

other offels to setde had been made by Ms Rawe. Hence my analysis that Ms Rawe was

very vulnerable on costs.

There was no quest ion of Ms Maclean or I  ignoring the LVT's f indings. The ouicome ot

the LV'I 's proceedings was foremost in my mind, and no doubt in lvfs Nfaclean's mmd

when we considered the posit ion -  i fpara 75 ofthe Response impl ies anything improper

on my par!  I  s irongly deny the impl icat ion.

As to paras E2 to 86 and para 127 ofMs Rawe's Response, I  have a clear note ofthe

quest ion ( \ 'h ich I  wmte out before the conference) thar l  put ro NIr Brock dunng our

conference and ofMr Brock's reply to that quest ion, namely, that the offer could not be

bet lercd. In my pre-reading 6r the conference I  ident i6ed this as a key poin t  to clar i ly in
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conference ' .  I  note that Ms Rawe does not supply a sratement from Mr Brock as to his

recol lect ion of the conference. I  should also add lhat Ms Raw€ appears to have

misunderstood the reiermce in myReply to "a technical  defence" '  i i  x,as a reference to

a defence to the claim rei) ,rng on lhe appl icat ion oiei ther a speci ic tenn of the lease, or

a statulcry provision, mther ihan on genenl pr inciples of l iabi l i ty i l  was not a reference

to a lechnical  poi  nt  ar is ing out of the detai l  o f  the evidence concerning the l i i t  repairs or

some other mechanical  cngineering poin! that * ,as outside Mr Brock's area of expert ise

as a surveyor !6.  I  do not know why "the could notbe bettered" stalement is not recorded

in N{s Maclean's notes -  i f  I  had been asked to sett le a note of the confercnce lwould have

ensured that i t  was recorded. Ho\ lever,  I  did not see N{s Maclean's noies unt i l  af ter the

complaint had been made.

As 10 paragraphs 87 to 88, therE $ as nolhi l rg improper about Ms Mclean contrct ing me

after dre conference to clar i fya poinr:  thepaint regarding interesl  ( in the sum off143)

on the late paym€nt ofany undisbursed service charges is simply a technical  point as to

l lhether the interes! is to be cr€dlted to the lendlord's o1r 'n accouniJ or $hether i t  is

imprcssed wi ih the slatutory trusi  imposed by sccton 42 of the L & T Ac! 19 87 on lhe

basisthattheunpaidprincipalsum(i fpaid)wouldhavebeenimpressedwiththestatutory

trust: whatever alternative is correct, the inte.est is payable by the tenant- I sought io

explain the posi i jon in conference,I  am soIIyi f lheexplanat ion was not suff ic ienl ly clear,

how ever, i! was a relatlvely minor po int that I sought to dcal \\,ith briefly.

As io paragraph 89 to 93, the draft  consent order ihat I  sett led ( the tweaking exercise),  i f

entered inio, would have protecied Ms Rawe from any further demands for payments in

respect of thc major works to which the Comty Court  c laim related, nameiy, lbc then

currenlround ofmajor $orks that Mr Brock (Ms Ra$e's surveyor) was very concerned

couid be the subject of  a major cost overun. As considered jn my Reply,  protecl ing Ms

Rarve from such a cost overmn was an important issue that was discussed durmg our

' '  I  repeat my offerto supply these notes i f  requested, ihough I  am concerned about
$hether the notes are readable. I  could ofcourse suppiy a conformed twed copy.

' '  Para 59 ofthe Response.



13. I  not€ !hat N{s Ralve remains concemed about receiving further demands in respect ofthls

round ofmajorworks. Ho\, !ever,  though t \e landlod had accepted tny tweaked conscnt

ordcr,  \1s Rawe chose to mter into a consent order dated 2.1'h May 200,1r1 which is si lent

about the major works and simply reci tes that l i re aclron is setr led foLlo$lng the LVT's

determinal ion ofan id€nricaL ctaim and on the palment by Ms Rawe o I  I6,150'"  .  Hencc,

the order cntercd into by Ms Rawe, affords no protection against furthcr charges in

respect of the cxrrentround of major w orks. I  lhereftre do not undelStand nhv \{s Ran e

has €ntered inlo a conse nt order in ihese terms, yet co mplains about the terms ofthe draft

consent order that I  drafted on instruct ions.

S p e c i { i r  P o i n t s  R a i ! € d

ln rcference to pa(a 98 ofthe Response - i t  is correct lhat I  acted forMaryland Estates

Limit€d in a County Carft ttial, Mdttland I Peploe, in 1998 I have long slnce retDrned

the papers and do not remember th€ delai l  of  i t .  Howevcr,  I  do remember that I  was

instructed at short  not icc on the death ofmy col league in my former Chambers, the late

Graham Clarke. At the r ime Maryiand's sol ic i tors ere wel l  awafc ihat I  acted against

Maryland on a nLrmber ofmatters. Care was exercised lo ensure that none ofthe malters

that I  took ovcr \ i€re malters in which aci ing for Maryland {ould give me an unfair

advantage in any curreDrproceedings againstMaryland. Fo. eralnple, rhe Peploe case had

nothing to do with Maft in I  Maryland 099812 EGIR 8 (Court  ofAppeal) :  Mart jn v

lv laryland was a leasehold enfranchisement case, Peploe, frcm memory, was a ser\  iLc

charge dispute.

lam sorrythat Ms Rawe lbels that lhe outcome ofthe l i t igat ion is unjusi .  However, lhope

that i t  wi l l  be undcrstood tb at I  advised on ihe operat ion ol the law ofresidert ial  landlord

& ienant as i t  is,  not how leaseholders may wel l  think thai  i t  should be.

1 4 .

1 5 .

General ly

Exhibi ted to Ms Rawe's Response

The only difference between rhis sum and ihe sum contained in the dml-t conscnt
order that I settled was the modest interest payment, the inciusion of which is
explaincd in myRcply.
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1'�7.

r  8 .

I  have read careful ly whai is said in Ms Ralve's Response and do not accept that I  acted

other than in accordance rvi th m] ' instruct ions, in pa.t icular,  L\c draft  consent order and

the covering let ter that Isett led were ent irel ] ,  in accordance with f te lweaking exercise

explained and agreed by Ms Rawe during the conference subject,  onLy to her seekjng

further advice on the harassmen! issues.

As noted in my introduction, I am conscious that I have not dcalt wlth Ms Rawe's

Rcsponse on a point by point bas is Irepeatmyrequestforanoralhearingi f lhereareany

poinLs ofpart icutar concern that i t  is !hought that I  have fai led to address in wrl l ing.

I  declare the contents of t l is document to be lrue.

STAN GALLAGHER

11 October 200.1

Arden Chambers
2 John Street
L o n d o n  l v c l N  2 E S
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