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Re: Mr S H Gallagher, Arden Chambers, Chanceiy Lane, London, WCIN 2ES

Further to our previous conespondence, I arn writing to let you know that rve have now received
the file on your case from the General Council ofthe Bar (the Bar Council) and I have
considered what you say about the way that they dealt with your complaint about the above-
named barrister. All the conespondence and related docrunents on the Bar Council's file and the
documents presented with your submissions to me have been reviewed, and I am writing now to
let you know my conclusions.

You complained to th€ Bar Council on 6 April2004 about l,4r Gallagher, the barrister instructed
by your solicitors Piper Smith Watton to advise on the merits ofan offer of seftlement in
proceedings which your landlord had brought against you (and others) regarding the demand lbr
an interim payment in respect ofservice charge contributions.You complained that
Mr Gallagher's advice was wrong and incomplete and that this has caused you to suffer
detrimental consequences in relation to your physical and emotional health, your financial
position, and additionally the loss ofyour spare time; that Mr Gallagher had acted against your
best interests by superficially teating/crafting the wording ofhighly matedal points to make
thern incomprehensible and by masking the real issues and misrepresenting the facts in support
of your position; that he had made critical changes to the reply to the claimant's offer without
your consent; that there had been an abuse of the fiduciary relationship by taking advantage of
your lack of knowledge and exp€rience; that Mr Gallagher had played an active role in
Mr Twyman's (ofPiper Smith Watton) engineering ofa situation in which you had no time to
review the response; and that Mr Gallagher's e-mails were pahonising. You enclosed a

9wen1s' including a copy of your letter of complaint
dated26 January 20Ot uhich you had seiit<i Mr Andrew Arden, the complaints oflicer at Arden
Chambers and to which you had not received a response. The documents also included a copy of
your letter of complaint in respect of your soliciton, Piper Smith Watton and thefu response to
your complaint. That complaint was the subject matter ofa separate report by me and I make no

rfifther reference to it.

The Bar Council's Complaints Commissioner made enquiries of Mr Gallagher's Chambers to
ascetain whether or not your complaint was being dealt with by tlrcm. M1 Carter, a member of
the Chamber's Management Committee responded on 23 April 2004. He said that initially you
had written to Mr Gallagher direct by lefter dated 20 January 2004, following which



Mr Gallagher had taken advice liom the Bar Council as to the appropriate way forward. He said
that the Bar Council had advised that it was not appropdate for Mr Gallagher to respond ur €ss
and until a complaint had been made to the Bar Council and the Bar Council had directed him to
do so. Mr Carter said that Mr Gallagher had sent an e-mail to you on 23 January 2004 to &is
effect. Mr Carter said that he would be happy to deal with your complaint ifyou wished him to
do so in accordance with Chambers intemal complaints-hardling procedure. In his letter to you
dated 28 April 2004, the Complaints Commissioner said that, in the fiIst instance, the matter
would be dealt with by Mr Ga.llagher's Charnbers. In his letter of4 May 2004, Mr Cafier
confirmed that he would consider your complaint intemally. However, by your letter to the Bar
Council dated 3 May 2004 you said drat you had already given Arden Chanbers a total of
1 0 rveeks to deal with your complaint and that you now expected the Bar Council to dea.l with
the matter. The Complaints Cormissioner wrote to you on 6 May 2004 conliming that your
complaint would be investigated by the Bar Council in accordance with your request.

On 12 May 2004 the Complaints Commissioner sought the comments ofMr Gallagher and
those ofhis instructing solicitors, Piper Smith Watton.

Mr Gallagher's response was received by the Bar Council on 22 June 2004. Mr Gallagher set
out the background to the matter and his recollection of events. He refuted your allegations and
gave his detailed reasons fbr doing so.

Piper Smith Watton responded on 1 July 25, 2005. Ms Mclean, who dealt with your case, said
that she did not propose to respond to ihe complaints made about herselfor other members of
the fum in your letter ofcomplaint about Mr Gallagher because she did not consider it
appropriate to do so and because you had made a complaint about the firm to the Law Society.
She said that she had sec'n a copy of Mr Gallagher's respom; and did not cor'sider'.hat therc was
anyhing useful thar she could add. \ l,rl
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You Fovided a foty-page response to Mr Gallagher's comments on I September 2004. You t- 

n^.il
made it clear that you did not accept what he had to say. You provided turthe1y1{pt" 

g4,fiOl.,

Mr Gallagher provided his further comments on 14 October 2004. Mr Gallagher maintained his U '

position. You provided a further response on 2 November 2004.

The Complaints Commissioner refened the papers to a Sponsor Memb€r ofthe Professional
Conduct and Complaints Committee for consideration. The Sponsor Member completed his
report on 19 January 2004. He took the view that there was no evidence ofprofessional
misconduct or of inadequate professional service on the part of Mr Gallagher. He recommended
that your complaint should be dismissed.

The rnatter was considered by the Professional Conduct and Complaints Committee on
26 January 2005. The Committee took the same view as that of the Sponsor Member, namely,
that you had lailed to disclosgg suflgient case of sional misconduct
plolessrolgl seglce aqamst Mr uallagner. I he Lonrnlrr1ee olsmlsseo your comprannt. I
reasons for the Committee's decision were set out in some detail in a letter to you dated
zr ranuary 200sCD

In your response to the Bar Council dated 2 March 2005 you made it clear that you did not
accept the Bar Council's decision. You said that the Bar Council were not serving the public
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interest and that in your view there was a conflict of interest which led to a lack of obiectivity
and integdty on their part.

In view of the issues raised in your letter, the Assistant Executive Secretary to the Professional
Conduct and Complaints Conrmittee sought fi.rther advice from the Sponsor Member, who
reviewed the file. In his response the Sponsor Member made it clear that in his view all relevant
inlormation had been placed helore the Committee when it considered your complairt again.t ,., ^ . ,VL "9
Ir4r Gallagher. He pointed out that Mr callagher's involvement in yorr case which had bee tr t Il| t" . /

. ,[\- onsoinu flr a considerable amount of time concemed a time ftame oI some J ueek on]r and il'^ ,Lll/
..il\ 6s ff *r""a rolely ro $ herher and on whar rerms you should accepr rhe lanYibA-siBEr?-' !\t"AL 

| ! ,
,a.pLr' - 1ff1@6promise. He said that h his view rhe Cornmittee kneu sullicient o I rhe prior history of rhe ̂ ,, rlcl,''

;, $\i lidgaLion and rhe dJfferences betueen you and Vr Callagher on l our complaint to be able to

. . *bflulrrf,'1"o." to an informed decision on your complaint. In their letter to you dated 3 June 2005 the Bar

Y*_O ,t Council refuted that decisions made by the Professional Conduct and Complaints Committee
)i \ were made on the basis of'a trade union' for the members ofthe Bar as you had suggested.

You refened th€ matter to me for consideration on 29 March 2005. You said that in your ! iew
the Bar Council had either ignored or dismissed all the substantive points in your complaint.
You enclosed a number ofcopy documents. Following your further correspondence with the Bar
Council, their file was forwarded their file to me on 3 June 2005.

It might assist if I explain at the outset that my pdmary role is to oversee the manner in rvhich
the various professional bodies deal witi complaints about lawye6, with a view to ensuring that
they follow proper procedures and drat they r-each decisions that fu

fl
reasorlrbleness. It is only in exceptional circumstanies that I consider it appropri-ate to
fi"eles-(bit-1lh-A;n$nct cornplaini alout the lawyer. Syl!9ir'rut4ltance. q" 1rq p11t"tlt 11mvesugaR Ine onglnat colnpltu aL:oul Ine lawYer. buen c :.rumsmnces ale DoI pteseiil ln YouI
case and I have $erefore conflned mv re\ ie$ oi*"#n" rli;ruib'n'oJtrFB'ui 

-

tiffil's handling of the complaint.

You ard a number of other tenants in Jefferson House were in dispute with your landlord in
respect of s€rvice charges at the property and in particular a demand in respect of major works to
be carded oul On 7 August 2002 yow landlord made an application to the Leasehold Valuation
Tribunal (LVT) for a declaration as to the reasonableness ofthe proposed major works and the
price schedule. You were represented in those proceedines by solicitorc and counsel with

olllandlord and tenant maners. The LVI detemination was handed down on 17 June
3. The outcome was lareelv favourable for vour landlord but Dart ofthe amounts included in

:::._/--_1.\-_-F#
specificatidiifor the wor[-wddisalfoweilT6iitC6fiproceedings were issued against

you and other tenants by the landlord in November 2002. In those pmceedings your landlord
/ was claiming the sum off,14,400 against you. That sum was subsequently reduced to
\ilY 110,917.28. At a surnmary j udgment hearing in August 2003 judgment was entered against you
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H"- r a,/ h the sum of f 2,255.07 and detailed directions were made for the trial in respect of the balance

A[l-b9'o ofthe claim in t]re sum of!8662.20 to be heard between February and March 2004. On 21
-ll 

40V October 2003 your landlords made a without prejudice offer which provided that each party bear
C ft\l'' I their own costs and that you should pay t6,3 50.85 plus interest, with credit to be given for the

h2r-rV6 IZ,ZSS.OI j udgment sum paid on 10 September 2003. lt was in respect ofthis offer that
{OfdI-, Mr Gallagher was imtructed to advise. Mr Gallagher advised that the offer should be accepted
A - ' , , o V  ,  , . - . .
K +J"" subject to 'rweal"rg' b] stipulating that it was in full and final settlement of your sharedthe
It ) ' 

tqtaliry ef tle cols"of ihe-1najgl $!ILs. He said rhal this \ ould haue rhe effect of proffiu
:\-/=+/\/------].+
fio-m the risk ofa serious cost overrun on the works by capping your liability. Mr Gallagher
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subsequently prepared a draft consent order and ultimately;ou agree{to aqceptliladvice. uJi\d,t. he-
However. you har e since refi.ued r,o insrrucr Pipeiffiiifrfufi;6;-dir"T-" -ni5i-rder on , , , o, 1,,
your behalf. In that respect you should consider seeking independent legal advice as to wha
opt ions  are  open to  you.  a^^ l  ^^^  r  4  t

KQt\^ neuY (! /\^ f\d^"\f J 1
You complained that Mr Gallagher's advice was wrong and incomplete and thalthis has cauJed ' '

you to suffer detrimental consequences in relaii6i-i616[1filiE[dd-Fmotional health, your
financial position, and additionally the loss of your spare time; and that there had been an abuse

. ofthe fiduciary relationship on the part ofMr Gallagher by taking advantage ofyour lack of
\4/l knowledge and experience. Io his response to the Bar Council Mr Gallagher said that he had'Sreconsideredtleadviceuhichhehadgivenanddidnotacceptthattheadvicegivenwaseither

,; ll wong or incomplete. Mr Callagher set out in considerable detail his reasons for having reached

,"'1^ p I A evidence of professional misconduct or ofinadequate professional service on the part ofthe
JID v' lawyer. It is a matter for the client as to whether or not they choose to accept the advice which' 

has been given if lawyers provide wrong advice and thefu client suffers financial loss as a result,
they leave themselves open to a clain in professional negligence. Negligence is a legal issue

^ . ,"1p,r I wonc or incomplete. Mr Callagher set out in considerable detail his reasons for having reached
\U{'-r that view. I do not consider it necessary to repeat those reasons here because they are a matter of

[trfC,' ^ . record. T shouJd point out that lawyers must advise to the best oftheir ability in accordance with

" ̂  ̂  f" fi" I the law and their experience. The fact tbat dre advice is not what the client hoped to hear is not

/\1" 
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t1 A evidence of professional misconduct or ofinadequate professional service on the part ofthe

\.t r

which should normally be determined by the coud or by reference to the insurers Foviding
professional indemnity cover for the lawyer concemed. Ifyou consider that you were \Eongly
advised by Mr Gallagher you might consider seeking independent legal advice to see whether or
not there is evidence of negligence on the part of Mr Gallagher. The Professional Conduct and
Complaints Committee took the view that Mr Gallagher's advice was realistic and that it was
evident ftom his instructing solicitors' attendance note ofthe conference that Mr Gallagher had
carefully considered the cpCcns which r-,.ere available to yor, before recomneiding ao.teptalce
of the offer. d note that in particular Mr Gallasher made reference to the fact that if the matter
was to proceed to a two day trial the costs could be in the region of!20,000 per party and giu"nA t {J.tul I
that in his yiew there was no tgchnical defence to your landlord's claim, yow opponent would \ll ". '^- 

l/-
almost certainly get their costs possibly on an indemnity basis). I take the view that. on the basisl I W |<-L l-€-
of the information available it was reasonable for the Bar Cormcil to have taken ftat view. 

444 lovr,l,tlAhl

You also complained that Mr callagher had acted against your best inte."rt" by ..p*"*l!}Wu-l-ifl(J
treating/crafting the wording ofhighly material points to make them incomprehensible and by
masking the real issues and misrepresenting the facts in support of your position. This complaint
concemed the acceptance letter drafted by Mr Gallagher. In his response to the Bar Council

had been involved throuehout and \tho was Dresent at the conference). He said that Mr Brock
\ had stated that the offer could not be bettercd. His concem was that the cost of the work could | |

nQis inc@recompleted,thusthereasonforthe'tweaking' 
\, I

f['.9, ^ utt l-, of *re or,ler so as to priec your position and the wording of the acceptance letter. ii6iJ-tetltat in e'

{ 1${- ,rlyour response to Mr Gallagher's comments you stated that what Mr Gallagher had said was not
- IJJ ' f , } [ . t rueandtha tMrBrockhadsa idnosuch$ ing .Asaresu l to fenqu i r iesbyamembero fmysra f i lo l r0
n ^ lN!' - Jhr, r:^r r^^ L-" r.-. -.^,r.,^-,r -  ̂ ^^.  ̂ r rL- -^,-" l"- -..-r. n,,;.. , h. .^-..,.-." ^" lc o"'^L". \J! V-n "N"Y*'{Ci.,4r C"ri""r,"; ;;;;J*"d " ""ot ollhe notes he made dwins the conlerence on 28 october
{grd.Y' u oo:. rr'i nore record{-ii4iiQ 1@E-", ll ur h l rq u i ggi l c o n no t he be u e r e tl T B t .
n t t  . "
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_ Mr Gallagher made it clear that the purpose ofthe acceptance letter was part ofthe strategy
. .Y, rlgreed during the course ofthe conference and that it was meant to be something ofa smoke
\Wv, r"'r,/pi.""n to d"flect attention fiom the 'twe4hhg'of the consent order. Mr Gallagher maintained
,1gitr, 

' /'Ltrar tre trad parricularly talen in;A;fi'tfrfW;Tltuichanered swveyor. Mr Brock {uho
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You further complained that Mr Gallagher had played an active role in Mr Twlman's
engineering of a situation in which you had no time to review the response to the offer which
had been made and that Mr Gallagher had made critical changes to the reply to the claimant's
offer without your consent. It appears that dudng the course ofthe conference on 28 October
2003, following agreement as to the way forward, you indicated that you intended bringing
separate proceedings agaifft your landlord for harassment and intimidation. Mr Gallagher
advised ofthe danger in settling the current claim only to bring a fresh claim later in view of
vadous court decisions that all claims should be brought in a single piece of litigation. You were
advised to seek independent legal advice about that liom a specialist in penonal injury matters
(lr,lr Gallagher had no exp€rtise in that field) and then revert back to Piper Smith watton as to
whether or not the offer was to be accepted in the way discussed in conference. The offer was to
expir€ on l3 November 2003. lt was 10 November 2003 before Mr Gallagher heard anltling
iifiher. You proposed at that stage that your landlord pay the costs ofthe proceedings from

,1, 25 June 2003 rather than the ofler which had been made that each party bear their own costs. On

il l2 November 2001. Mr Gallagher advised Piper Smith Watton why it would not be prudent to
fll make a counter offer to your landlord. Mr Gallagher requested that you provide clear and' 

unequivocal instuctions as to whether or not the proposed offer was to be accepted. You then
provided instructions to proceed and Mr Gallagher draffed the consent order ard a suitably
worded letter to reflect and attempt to restrict your liability for the costs of future works. Those
documents were sent to Piper Smith Watton, who forwarded those documents to your landlord
the same day. It was llot for Mr Gallagher to contact you direct to see whether or not you
approved the draff order and letter, that was a matter for your solicitors. However, in view ofthe
fact that time was prcssing, Mr Gallagher, exceptionally, copied to you the e-rnails which he
sent to Mr Twlman. lt appears that you have since refused to instuct Piper Smith Watton to
endorse the consmt order on youl behalf. That ofcourse is a matter for you. The Bar Council
took the vi.\',' anC I agre!'that your allegations $'ere not n-Iadi out on the basis ofthc evidenoe
available.

If you believe that a better offer could have beerl agreed and that Mr Gallagher's advice was
wrong, you are, ofcourse, at liberty to seek independent legal advice about that. However, as I
have explained previously in this report, the fact that you might not agee with Mr Gallagher's
advice is not evidence that it was wlong advice nor is it evidence ofprofessional misconduct or
of inadequate professional service on his part.

You fi[ther complained that Mr Gallagher's e-mails were patronising. Mr Gallagher said that he
was sorry if you found his e-mails patronising. He cefiainly did not intend them to be so. He
explained that the purpose ofth€ e-marls was to set out in clear tems his advice and the need for
clear instructions. Mr Gallagher na1€d,'The dfficulty' ,ith trying to gi're realistic adice based
(upon) one's own practicql etperience k that, unless the numerouf, tactical considerclions are
spelt out at gredl le gth, which time ofen does not permil the adrice is necessaily in sunmary
terms. I om sorry if y sutfiharisationwas so inelegant that it comes across as Wtronisikg'.

In the circumstances, whilst I realise that this might disappoint you, I tukqtttf:tg.lhutlbg-Pq
Council's re int namely that yog had faile{.1o se a sufficienr

seavlce

\\
satiqfactqry

to your

file was iustifred th-reason-s given ii



I am required by Section 23(1) ofthe Courts and Legal Services Act 1990 to report my
conclusions to the parties involved. I am therefore sending a copy of this letter to Mr Gallagher
and to the General Council of the Bar.

Yours sincerely

,1
4 l l l / t 4 / l
Ld,A;*- | JYIa'dF62
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Zahida Manzoor CBE
Legal Services Ombudsman for f,ngland and Wales
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