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LVTTSC/007/120102

PRQPERTY: FL{Is,l-3s JEFFElrsgl\ Uou!4rl ! E4€IL qrRI_ l!Lor!p9\,s!?

l. The Tribunal uas dealing r'"'ith an application to determine the reasonableness of a sen ice
charge to be incuned under Section i9 (2B) ofthe Landlord and Tenant Act 1985, as amended
(hereinafter called "the Act").

2. The application concems major works set out in a specification prepared by Brian Gale
Associates and priced by Killby & Gayford. Since the Hearing of the application has been
delayed, due to the adjournment u'hich had been requested by the Respondent, the price
(originally 1564,467) has been increased to f592,762.68 or f.600,904.12 from 30 June 2003 to
30 September2003.

3. The Respondent's lease ofFlat 3 Jefferson House (hereinafter called "the lease") is dated 10
March 1986 and is made betrveen Acrepost Limited ofthe one part and the Respondent ofthe
other part and is for a term terminating on 1 September 2052 at the rents and subject to the
conditions therein contained. The tenant's obligations to pay the service charge are contained in
Clause 2(2), and the landlord's covenants are contained in Clause 5 ofthe lease. The landlord's
expenses and outgoings and other heads of expenditure of q.hich the tenant is to pay a
proportionate part by way ofsen'ice charge is set out in the Fourth Schedule to the lease.

INSPECTION

4. The Tribunal's inspection of Jefferson House, 11 Basil Street, London SW3 (hereinafter
called "the subject property") took place on the morning of5 February 2003 in the presence ofMs
J Hathau'ay and Mr B Martin, both of Martin Russell Jones, rhe managing agents, Mr B Gayle
and Mr P Moyle, both of Brian Ga1'le Associates, Chartered Surveyors and Mr A Ladsky, the
ownerofFlats 34 and 35.

5. The subject property was a six storey, including basement, terrace of converted houses c 1880
in a very busy and heavily parked road in Knightsbridge, opposite a hotel and very close to
Hanods. Construction was of brick exterior u'ith a mixtue of casement and sash windows. There
was a mansard roofon the fifth floor.

6. From the Tribunal's limited extemal inspection at ground level to the front and rear, the subjecr
property \\'as in a fair state ofrepair, but appeared ro be progressively worse at the third, fourth
and fifth floors.

7. There were 35 flats in the building. A small lift served the ground and upper floors. The
entrance had an entryphone. There u'as a dayporter.

8. The common parts were carpeted and heated. There q'ere staircases at either end u.ith links
between the two on two of the floors. The common parts were tidy, but the decorations and
fittings were tired and dated, particularly having regard to the high value of the flats in the
building.
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Who dictated this to the tribunal - including placing it prominently on the first page? 
It writes this in spite of: (1) The fact the TRIBUNAL IS RESPONSIBLE for the "adjournment", as it ignored non-compliance with its 29 October 2002 directions by Martin Russell Jones - and consequently refused my request for a postponment of the 5 February 2003 hearing - not expecting that I would turn-up with an 'army' of advisers - forcing it to re-schedule the first day of the substantive hearing to 13 March 2003.
(2) its findings;  (3) its subsequent statement (point 64) that I was "within my rights to challenge the application"  
It also conveniently overlooks the fact that IT took nearly a year to get to this stage (it received the application early August 2002)
It waited more than two months to inform "some" leaseholders of the application - denying the statutory rights of others. After the last hearing, it took two months to issue its report 
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9. The Tribunal inspected the flat asphalt roofand noted that it *as old, bubbling in parts. had
been patch repaired in places and that some ofthe flashings were Iifting.

10. The Tribunal u'as invited to inspect the interiors of Flats 34 and 35 and noted damp
penetration in some rooms rvhich appeared to come lrom defecrs in the roof. Wet rot \\'as also
noted in a number ofu,indou,s.

I l. The Tribunal inspected the motor room, electrics meter cupboard, pavement vaults and
storesand the boiler rooms.

4!ARrNGls

12. The Hearing commenced on 5 February 2003. The Applicant, Steel Sen,ices Limited, u'as
represented by Ms J Hathaway, BSc MRICS and Mr B Martin FRICS, both of of Martin Russell
Jones, managing agents, and Mr B Ga1'le and N,lr P Moyle MRICS, both of Brian Gayle
Associates. The Respondent, Ms N K Dit-Rawe, the lessee ofFlat 3 Jefferson House, attended
and uas represented by Mr P Staddon of Counsel, Ms D Cou,ie, Solicitor, of Oliver Fisher.
Solicitors and Mr T Brock MNCS of LSM Partners. Mr A Ladskv. the lessee of Flats 34 and 35
also attended.

13. Atthe commencement ofthe Hearing. Mr Staddon renewed Ms Dit-Rau/s application for an
adjournment (rvhich had previously been refused by the Leasehold Valuation Tribunal before the
Hearing by a letter dated 22 January 2003). Mr Staddon's application u,as based on his argument
that Ms Dit-Rar.le had not received relevant documentation, a priced specification or a
breakdown of the tender.

14. Ms Hathaway, on behalf of the Applicant, resisted the application for an adjoumment. She
said that there had been a residents' meeting on 7 November 2003 to I'hich Ms Dit-Rawe had
been invited, but to w'hich she did not come. She maintained that Ms DiGRa$'e had seen the
specification in the porter's room, but \\,as unsure as to vvhether this had been apriced version.

15. The Tribunal also heard from Mr Brock, Mr Gale and Mr Ladsky, after which a short
adjournment u,as given to see whether the parties could agree on a \\,ay fonvard and for the
Tribunal to decide on the arguments put before it.

16. Having considered carefully the arguments for and against the application for an
adjoumment, and in the interests ofjustice, the Tribunal agreed an adjoumment and issued
further directions. A lirther Hearine rvas fixed for I 3 and 14 March 2003.

1 7. On l 3 N4arch 2003, the Applicant rvas represented b1' I\{r M \\/ani ick of Counsel and the
Respondent by Mr P Staddon ofCounsel.

18. Mr Warwick handed to the Tribunal a cluonology ofevents and N4r Staddon handed to rhe
Tribunal written submissions on behalfofthe Respondent. A long discussion then took place
\\,ith both sides as to the extent of the Tribunal's remit, after which short adjoumments u,ere
allorved in orderto see $.'hether both sides' respective experts u,ere able to nanou'the issues by
preparine a statement ofagreed facts. This they tvere able to do.

,7
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19. The Tribunal aereed to permil \,lr Ir4 Jones, C Eng MCI BSc of Michael Jones & Associates,
Engineering Consultants. to qive evidence first on the report prepared by his firm after a sun,ey
ofthe subject propeny. The report uas dated February 2002. ]r4r Jones confirmed that he had
revisited the subj ect propert) on I 2 N{arch 2003, in order to refresh his memory.

20. Mr Jones said that his instructions had been ro inspect the subject propefi), and prepare a
report on the rvork u hich needed to be carried out. He said that a lift sun el had been carried out
by a specialist, John Bashford, He said that the report, on rhe condirion ar rhe time, had been 'a

vish List" . He said it u'as "a stand alone thing....a shopping list but not necessarill,for part o;f a
bigger project". Mr Jones accepted that the subject property had no air conditioning at presenr,
although it had an extract ventilation plant in the wheelhouse. He estimated that the cost ofair
conditioning u'ould be in the region of 14,000. He also confirmed that the subject property had
no fire alarm at present.

21. Mr Jones was cross examined on which aspects of the qorks he considered to be.
improvements, rather than repairs. He said that items such as air conditioning, lighting and the/l
fire alarm system could possibly be improvements. /lt

22. With regard to the proposed new light fittings and removal ofrhe bulkhead fittings, in his
view the existing Iighting, although u'orking, was "drab and not up to standard...they t4'ere part
ofntaking the cornmon parts better ". The running costs ofthe new fittings would probably be half
the cost ofthe existing fittings. He said that the occupants would expect updated good quality
fittings, and the present fittings \^'ere some 25 years old. In his vier', there could be problems in
taking out the old fittings. In respect ofthe provision of emergency lighting, whilst Mr Jones
accepted that there u'as no provision at present, he thought it $'as now a legal requirement and a
safety issue, since all the conidors in the block were intemal.

23. Mr Jones confirmed that the boilers u'ere also about 20125 years old, were working, were
being maintained, and u'ere not defective at the moment, but \\,ere starting to fail more regularly

24. In answer to the suggestion made by Mr Staddon that each contractor could be employed
directly, he said it would be "very ntessy and very dfficult to adntinister. It just v,ouldn,t be on,
and co-ordination v,ould be more importantv'ith people living in the block".

25. Expert evidence for the Respondent u,as given by ]\,lr TBTockMRICS ofLSM partners, and
he was questioned in detail on his report, u'hich had been prepared follou'ing his only visit to the
building on 17 February 2003, on q'hich date he had also made an external inspection of the
buildings on either side ofthe subject property. His extemal inspection ofthe subject propeny
had been, in the main, from ground floor level and the roof. Ir4r Brock eave lengthy evidence,
sone ofwhich is referred to belorv.

26. N4r Brock confirmed rhar he had had no previous dealings ri'ith rhe subject property. His
instructions had been to prepare a report in respect ofthe proceedings before the Tribunal. and he
confirmed that it \\'as the first time he had prepared such a report. Although he accepted that
certain matters, e.g. lift, u'ere outside his areas ofexpertise, he felt that he could comment on the
Question ofapproach and reasonableness and did not need to be a sen'ice engineer.
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G)
27. It u'as accepted that Jefferson House u'as in a prestigious location and that the lessees u,ould
expect refurbishment to be commensurate $'ith the area, although in Mr Brock's view. the use of
Farrow and Ball paint \\'as extravasant in that it \r'as very costly and thin paint ri'hich u'ould
require more coats.

28. Mr Brock considered there \\ere too man)' provisional sums in the tender for u'ork uhich *as
defined, could have been costed, and therefore should have had a fixed price. ln addirion, the
specification revealed a number of items ofrvork u'hich did not have prices allocated to them at
al l .

29. Mr Brock considered the replacement oflighting u'as an improvement. although he accepted
that ifthe lighting were replaced, emergency Iighting should be installed.

30. Mr Brock had not come across Killby & Gayford before, although he accepted that they
were a u'ell knoun and reputable firm. In his view, and because of the uncertainfy in the
specification, a tender comparison u'as not possible. This u,as also possibly the reason that a
number oicontractors felt unable to tender.

31. Expert evidence for the Applicant was given by Mr B Gale BSc MRICS of Brian Gale &
Associates, and he q'as questioned in detail on his report. His evidence was lengthy, some of
u hich is refened to belou .

32. Mr Gale confirmed that his initial instructions had been to undertake a detailed conditron
survey/schedule ofcondition. His letterof20 December2001 to the App!ca!,t's managing agents
stated "our condition sumey t'ould be very detailed, tltis u,ould include in a schedule forntat
(inclush,e of anticipated costings for each irem) details of each  em of dilapidation. our
inspection vtould include all external areas, roofand roofstructure and internal conunon parts
together v'ith external areas, all areas lhat are mainrainedunder rhe ser,^ice charge provistons
of tlte various leases.......our inspection clnd report v,ould specif cally exclude any comments on
the condition of sen'ices to the subject block. on that marter v,e v,ould recontnrend the
engagement ofservices engineer consuhants to report upon llrc condition ofcommunal services
throughout the building. Follov,ing our recornntendation to 1t64 and as discussed y,e hate
approoclted a firm of engineering consultants Messrs ly[ichael Jones & Associates...,,. The
inspection had been made over two days by both him and two chartered surveyors u,ithin his
firm. In cross examination, Mr Gale said "I had no specifc instructions...rrust was placed in
us--.1 accept a JCT v,orks contract was not acceplable here. I/ v'as an ot ersight on our behalf'.

33. Mrcale said that the specificationhad beenprepared by a seniorchartered building surveyor.
The schedule of condition \\'as sotre 248 pages, and the specification 60 pages. He said"dffirent projects have different knott,n and unknoy,n quantiries,,

34. In respect ofa criticism by Mr Brock that the presence ofsome fungal spores in one ofthe flats
u'as nothing more than condensation, N{r Gale said that this had bee n "tnisconstued" and in his
opinion, the cause vt'as through the roofand timbers and the plasterboard u'as also damp.

35. with regard to the provision for the use of Farrow and Ball paint, rvhilst he accepted that it
\\'ould cost more and there q'as a lou'er coverage rate, it u,as available in tints and shades not

/
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available elseu,here. Mr Gale had used this paint elses'here in Knightsbridge at the lessees'
requesl.

36. The original tender dated 2002 showed a fixed sum of f27,300 in respect of the lift
installation. The tender stated "the Contractor is to (v,ithfull regard to J Basltford & Associates
recontntendatiotts in the Senice Engineer's reporl) allow to corry oul a naj or refurbisltntenl and
replacemerlt of the lift, shaft and all associated equipntent, supplies and decoraliorts". In ansu,er
to cross examination lrom Mr Staddon, lr{r Gale conceded that there mal'have been an element
of duplication in the specification for the Iift, and "the specif cation;for the lift car fell short of
v'hal we v,ante d proyide d".

37. In respect ofthe provision for dounlighters, he said "l agree that tlzere is latitude for
contraclors toft 25 or 50 units. l|re may have to tigl\ten it up"

38. Mr Gale also accepted that there was no boiler specification in the tender document,
which merely stated "lo rentove and replace vitlt new tJle boiler plant and all associated
pipeu,ork".

39. Mr Gale said that the neu'proposed plant containers for the exterior ofthe subject property
were not improvements since they replaced the present intemal containers, u,hich were to be
disposed of.

40. Mr Gale was cross examined on the provision off 10,000 for damp proofing the store/vaulted
area adjacent to the pavement, u'hich had been originally allou'ed as a provisional sum ofI I ,800.
N4r Gale said that although he did not know the store's original purpose, he considered that
"possibly" it had been a coal cellar. It was now a storage facility u'ith a door on it. He had no
knowledge as to u'hether this area had been damp proofed before, but said that there was damp on
the side walls, and a repair was necessary since the damp could permeate to the adjacent flat. The
proposed increase \r'as to cover any work which might be required to the adjacent flat, to which
he had not had access.

41. \4r Gale accepted that the fire doors were not out ofrepair. He said "tlrcy are functional but ,
insfficient for fire protectiotl, unrieldy and dfficult Io operate". He accepted N,lr Staddon's ff
obsen'ation thathe had been "upping the specifcation". ll

42. N4r Gale u,as questioned on the provision off20,000 in the specification in respect ofthe
porter's desk. Although he accepted that he did not know the history of the porter's
accommodation, he accepted that there u'as a porter's flat which u'as sold at some point. The
works were to create a proper location for the porter in the main entrance and '?/ris v as something
rel,". He also accepted that there could have been a fixed, rather than a provisional sum for this
u'ithin the specification and said "it vas a tinte factor really". He acknouledged "!here's no
specifcation ys7".

43.T& rqtt_lg:lg:_!4:l'as also a point in issue. The tribunal uas advised that it conrained
f 140,977, and the Respondent submined that this should be utilised, certainlf in part, for the
proposed works. Mr Staddon argued "the ntoney sltould not sit idly in some bank accout1t....v,hat
is tlte resen,efatdfor other thanfor major u'orlu of this kind? ".Inhisviewthe Applicant's view
that the existing contingency fund should be maintained, in part to cover any additional costs
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sl.iuld be rejected since there uas no need for this ifcosting had been canied out properly in the
1l:st place. N{r Warr'",ick argued "v'here a particular progranne of u,orls is contentplated it
v ould be wrottgto divest or reducc a contingency,fundfor such progt"antmed u,ork".

CONSIDERATIONS OF THE TzuBUNAL

44. The reports prepared on behalfofthe Applicant and provided to the Tribunal u,ere, in the
u'ords of N4r Jones, "a fish list" for refurbishment of the subject properq- to a high standard.
They do not seem to have been prepared on behalfofthe Applicant having regard to its rights and
responsibilities under the lease. and appear contrary to the vieu's as expressed by Mr Gale as set
out in paragraph 32 above. The Tribunal would normally expect altemative proposals to be
costed and produced, in order to make a proper and considered judgement of the best *'ay
foru'ard to meet the obligations ofboth the landlord and rhe tenants (see lhe case of Plough
Investments Ltd v Manchester Cify Council (1989) I EGLR 244 referred to in paragraph 55
belou).

45. The question for the Tribunal is not solely q.hether costs are reasonable, but whethej they

Iguld !9 t"ulC_!g!ly-14gun_ed, that is to say u'hether the acrion ro be raken in incurring the costs
and the amount ofthose costs would both be reasonable. Although statutory provisions override
the lease, no guidance is given in the Act as to the meaning ofthe words "reasonably incurred".

, / :
( +Sln this case the Tribunal rvas frustrated by the lack of detail in the specification and in Mr
Yayle's evidence. Works were not clearly identified, u'ere nbt measured where they clearly could

have been, and there was some element of duplication. Some items \\,ere not specified at all, eg
the types and capacity ofthe boilers.

47. For the reasons above, Mr Staddon, for the Respondent, urged the Tribunal to make no
determination at all, arguing that *'ith insufficient detail in the specification, the Tribunal could
not say that the specification was reasonable, because it u,as impossible tojudge the standard to I I
be achieved. The tenders could not be compared where there u'as no detailed specificarion and it I J
followed that the Tribunal could not determine that costs were reasonable. ll I

48. Mr Staddon's submission that the Tribunal should make no determination u'as resisted by Mr
Warwick for the Applicant, u'ho refened to it as "extraordinary". In closing submissions, he said
"the Respondent conceded in arguntent Ihat the nore v,ork that a building needed the ntore Iikely
it u,ould be that proyisional sums v,ould arise. The Respondenl, by her counsel, accepted that if
her subnrissiot'r u'as correct lJzen the more that a buildittg needs u,ork the more likely it tt'ould be
that the LW should refuse to gite a ruling on an applicatibn. This subntission simply does not
accordy,itlt contnton sense. Moreover the LVT is a specialist bod;,, createdby Parliament to deal
v'illt issues suclt as arise in rhe present case. The Respondent's subntissions is a bad one and
should be rejected....in lhe present case the LVT has nov'heard extensit,e evidence and is y,ell
equipped to dealYith the application on its merits".

49. As indicated to the parties during rhe Hearing, the Tribunal is an expert body and u'ould, if at
all possible. make determinations as far as possible. Indeed, it is considered that to do other\\'ise
rvould be detrimental to both sides. There is patently a need to carry out repairs and works of
maintenance. Further delays would be unacceptable, and there sould be funher deterioration to
pans ofthe subject property.
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50. It is noted that,3ppg.etly, the majorig'of the tenants u,ish all the rvorks to be carried out. A, ]
letter from Mrladiir,. theJeisee ofFlats 34 and 35 Jefferson House dated 28 Aoril 2003 stated:'

tni*fore iifogriiiirt "'itt, borh ite scope and cost of ii prop-osed-rcfiibishntenr. I[hilst I-.9

I
3l or 32 of the 35 tenants ltat)e paid their co-ntribution tou,ords tlte najor worl,s. They are, I I

accept 1at the Tributzal is to rule on the reasonableness of the proposed v'orks, it must surell,)
follott' that if the ot,enrltelnting ntajority of lessees in the building are ad ident, sonte ,,
considerable weigltl ntust be giren Io their collective yiet,. It seents to me tllot il u'ould be y,holl)' :
inequitoblefor one lone tenant acting entireb.' unilaterally to be able tofrustrate and delay the ,
building v'orks desired by the ntany". On the last day ofthe Hearing, a legal representative for 

'

another lessee in the subject properry attended to say that her client \^'as also unhappy about the
service charges demanded for the proposed works.

q4sp_L_4lv

51. The question of u'hether works are repairs or improvements is a common issue of liabiliti ',
and depends not only on a proper construction ofthe lease, but also on the facts in any particular
case. The Tribunal has sought assistance from some relevant case law which is considered
heloful.

52. Nicholls L.J. said in the case of Holding & Management Limited v Properfy Holdings
Investment Trust PLC (f990) 1EGLR65 "...tlte exercise im,olves considering the context itl
tt,hich tlte word 'repair' appears in o particular lease an-d also the defect and rernedial work
proposed. Accordingly, lhe circuntstances to be laken into accout\t in a particular case under
one or other of tltese heads will include some or all ofthefollowing: the nature ofthe building,
the terms ofthe lease, Ille state ofthe buildingat the date ofthe lease, the nature and extent of the
defect sought to be remedied, the nature, extent, and cost of the proposed t.emedial works, at
whose expense tlte proposed remedial works are to be done, the value of the building and its
expected lifespan, the eflect of the u,orl<s on such value and lifespan, current building pradrce,
the likelihood ofa recunence ifone rentedy rather than another is adopted, the comparative cost
ofalternative remedial v,orks and their impact o the use and enjoyment of the building by the
occuponts. The v'eigltt to be attached lo these circumstances will yslltf.ont case to case".

53. In the case of Wates v Rorvland (1952) 2 QB 12, Evershed L.J. refened to the
distinction between repairs and improvements as follows:-

"ln lhe course of the argument examples v,ere given shott,ing that v,hat was undoubtedly
repair ntight yet involve sonte degree ofimproventent, in tlrc sense of te modern substitute
being better than that u'lzich had gone before. At the other end oJ the scale, it y,as also clear
that v,ork done lo salisfy tnodern standards, although it nrigltt int,olve restoratiotl, and night
be said to be resloraliotl-... ),el clearly yould be an intprovement. Beht'een tl?e ty,o extren?es,
il seems Io ne lo be largely a matter of degree, vhiclt itr the ordinaDt sase the county court
judge could decide as a ntatter offact, applfing a common-sense man-of-the-t'orld viev"'.

54. Assuming that. on a proper construction ofthe lease. the sen'ices in issue are covered by the
charging clause, this does not mean that the landlord enjoys carte blanche to incur costs. In the
CourtofAppeal case ofFinchbourne Ltd v Rodrigues (1976) 3 All ER58l, itwasheldthara
term should be implied thatthe recoverable costs weretobe'fair ond reasonable".ln rejecting a
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submission that business efficacy did not require such an implication. Cairns LJ stated " it cantzot
be supposed that tlte (andlords) were entitled to be as extravagant as tltq; chose in lhe slandards
of repair,....in nty opinion, the parlies canot Jtq,-e intended that tlrc landlord should have an
unfettered discretion Io odopt the ITighest conceivable standard and to charge the lenant v'itlt it".

55. On the other hand, the loq'esl conceivable standard cannot be insisted upon by the pal ing
tenants. The proper approach and a practical test were indicated in Plough Investments Ltd v
\tanchester Citl'Council (1989) I EGLR 244 as follo$'s "Firsl, as a general rule, wltere there
is ntore lhan one v'ay ofexecuting repairs, the choice of the ntetltod ofrepair resls trith the party
under.lhe obligatiott to repair. Second, prorided the y,orks of repair are reasonable, a lenant
under an obligation to reintburse the cost to tlte landlord cannot itlsist upon clteaper or nore
Iimited remedial v'orks or a ntinimum standard of repair. Tltird, a lest as to y'helher work
carried out by a landlord and reimbursed by a tenant are reasonable is v'lrctlter tlte landlord
u,ould ltave chosen lltat nethod ofrepair if he had to bear the cost himself'.It does not follow
that a landlord must accept the lowest estimate or necessarily limit expenditure to temporary
patchingup as opposed to a more expensive solution eliminating the problem.

DETERMINATIONS

56. The Tribunal has heard evidence from some u.itnesses as to their opinion on ra'hether works
amounted to repairs or improvements. the difference betu'een repairs and improvements is most
important, since the Tribunal has, at present, nojurisdiction to deal rvith improvements and the
cost thereof. The Tribunal then had to consider u'hether the works proposed amounted to repairs,
renewals or improvements and in this connection considered the lease, and in particular the
clauses refened to in paragraph 3 above.

The Scott Schedule

57. A Scott Schedule was produced on behalf of the Applicant, updated at the last day's
Hearing.and this was most helpful to the Tribunal.

58. Although the Respondent was invited to do so, no specific comments on the Schedule were
made on her behalf. The Tribunal has made its determinations as shou.n in the last column ofthe
Scott Schedule annexed to this Decision. In order to assist the parties, and where considered
appropriate, further amplification is given below by reference to the page number of the
Schedule and the Killby & Gayford tender relerence:-

Page I - 3.01 - 3.03. In view ofthe Tribunal's determination noted on the Scon Schedule. an
appropriate adjustment to the preliminaries rvas justifi ed.

Page 6 - 14.06. The Tribunal considers the specification poor in this respect, in that it does not
define where damp is penetrating and q'hat areas are to be replastered and/or tanked. During the
Hearing, the ei,idence suggested that the ieplastering was to an adjacent lorver ground floor flat,
and that the tanking \r'as to the old coal store/under step storage cupboard. The adjacent flat,
rvhich may or may not have damp, had not been inspected. Tantriing ofa coal store would, in the
viervofthe Tribunal, be an improvement and therefore beyond the remit ofthe Tribunal.

PageT - l4.l2,ln the Tribunal's view, this item clearly could be measured and should therefore 
ff

E

Noëlle Rawé
Highlight

Noëlle Rawé
Highlight

Noëlle Rawé
Highlight

Noëlle Rawé
Highlight



F qJtl9d, s,um. fhe Tribunal does not consider that all of the carpeting in the common parts had
reached the end of its useful life. Hou,ever, the Tribunal has, in these particular circumstances,
had regard to the nature and qualitl ofthe building, the renants' expectarions and the works to be
canied out, and considers that it would be reasonable to replace the carpeting in its entireq,.

PageT - 11.14. Having regard to the reu,irins of the common parts, the Tribunal is satisfied that
the replacement of the light fittings in the common areas is in accordance u'ith normal practice.
According to the e-vidence, the proposed new fittings u'ill lead to savings in future running costs.l
Hou'ever, Mr Gale admitted that the specification u'as imprecise and required further derail. 

I

Page 8- 14.23. In the view ofthe Tribunal, this should be a fixed sum.

Page 9 - 16.07. h \^'as noted that rhe report by Michael Jones Associates, Engineering
Consultants, follou'ing the inspection carried out in Februarl'2002 under a heading ,,Scope of
Inspection" stated'.

"Tlze inspection of the l{echanical,
destruclive and non-i ntrus ire nat ure,
adrise the client (Stecl Serviccs Ltd1.

Electrical and Lift Services Installations u,as of a non-
x'as a t,isual inspection only and tt'as requesled in order to
who it is understood haye recently acquire4 tly f_grnpl4_

The t'isual inspiiion-liiiluded accessible internal and exrernal areas u,ithin the site boundarv.
and services installations associated. l\to services installations beyond the site boundarV have
been clteckedor inspected, orher rhan those immediately relatingto the incoming se,'vices.....
The plant and systems u,ere generally fully operational at the tine of rhe inspecrion and the
buildingwas in occupational use"

Under a heading "Clients specif c requirentents', it was stated:-

"The client has requested that the survey and reporting exercise be can'ied out for the purposes
of identifying the extent, arrangenTent and condition of the Mechanical, Elecu.ical and Lift
Services installations and that any recomntended works of a repair, upgrade, maintenance or
replacement nalure to be identif ed, together with associated budget estimate costs, that should
be undertaken as a part of a general building overhaul intended to raise the condition of the
building to one conmensurate v)ilh its age, syle and location. It is the clients opinion that tlrc
building and its services are reaching a point at v'hich their respectiye condilion requires
intprot'enlent - tlle report is therefore to address any issues in this respect,'.

It ivould appear to the Tribunal from the above, and the evidence given by Mr Jones, that his
instructions rvere obviously client lead rather lhan an independent opinion and, as stated above"part of a general building ot'erhaul inrended ro raise rhe conditio, of the building ro one
commensurare v'irh its age, s4le and locatiol. " There r.l,as no evidence, save for the complaints
from the orner of the top floor flats, Flats 34 and 35, trr'iln.-e uoiters u,ere failinq resularrr'.
lndeed. in evidence. Mr Jones confirmed rhat rhel were wo=iliillFere being mainrained?nd
\^ ere not defectiVe at present. The expenditure on the accounts as requested b1'the Tribunal, year
on year, in respect ofboiler repairs and maintenance u,as as follou,s:-

ilx
q

Up to 3l December 2001 f  1 ,700
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Up to 3 I December 2000
Up to 3 1 December 1999
Up to 3 I December 1998
Up to 3l December 1997

f 1 , i 0 0
i l ,500
t6.700
f4,900

ln Fluor Daniel Properties Ltd v Shortlands Investments Ltd (2001) it uas held that lifespan
tables u'ere onlv a staning point, and that the best indicator that plant is coming to the end of irs
economic life was an increase in the frequency ofbreakdouns. A frequencl, ofbreakdou'ns is no1
borne out by the accounts, and the Tribunal is not persuaded thal the cost of repairs and
maintenance of the boilers u'ere of such a magnitude on their o\\r1 so as to indicate that
replacement \4'as the only option.

Th3gpgf r!9a1o1 ilco,nsidered inadeq rate in that ir-il )'a_g!qand.Eglej specific detail. e g the
provision to "remove and replace u,ith new the boiler plant and all associated pipevoQ'.Itis
noted that initially, there \\'as no breakdoun of rhe specification unril 7 March 1003. uhen Mr

, , .  r , _ _ : : = i rOale responded to Mr tsrock's report of 14 Februar1 1003. lt4, @1. accepred during rhe Hearing
lhat there had been no boiler specificatjon in rhe renderdocumenr.

The Tribunal does not consider that Mr Jones' report is sufficient, having regard to the reason
why it was commissioned. In evidence, Mr Gale said "Michael Jones y,ill be asked to pro,-ide
specif cs on designv,here unclear nov, and ensure tltq areftfor the purpose", r'hich indicates
thut MIS3E ugg9p11t-huq[.1" is some IaSof clarity on this issue.

In the circumstances, the Tribunal does not consider that it has sufficient information in order to
make a properjudgement and therefore makes no determination in respect ofthe boilers. This is
clearly unsatisfactory, particularly since it is clear that works are required to be carried out in
respect ofthe problems relating to Flats 34 and 35. This is an area u'hich, in the Tribunal's view,
altematives and c.e!1L!g! should have been explored. However, in the future, when costs are
actually incurred to an 3lglopllglg specificarion, they may r','ell be-reasonably in6nea Gaei
Section l9(2A) ofthe Act). The applicarion before the Tribunal is. of course, under Section
l9(28) ofthe Act.

Page 10 - l6.18 to 16.21. The landlord's covenant in the lease inthis respect is "tokeepcleanand
reasonably lighted the passages landings staircases and other parts of the Building enjoltsf, 6y
used by the Lessee in contntonv'ith others ".

ln the view of the Tribunal, the specific items challenged were works to the cupboards, low
voltage donnlighters and their specification or lack of specification and the provision of an
emergeney lighting (which the Respondent considered to be an impro\.ement).

Having inspected the subject properry, the Tribunal considers that the proposed q'orks to the
cupboards are reasonable, the dounlighters have been dealt u.ith under page 6 - 1.1.4 above, and
the emergency lighting s1'stem is a service and permifted under the lease.

Page I I - 16.23. The Tribunal's determinarion relares to rhe fire alarm onll'. The specification is
inadequate and appears to duplicate a provision for emergency lighting already dealt with under
16.21 (viii). However, although the fire alarm is considered an improvement, it makes common
sense to carry outthese works, and this has been acknou'ledged by the Respondent's expert.

llr
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Page  l1 -  16 .25  and  16 .26 .

J Bashford & Associates report on the existing lift installation uas dated February'2002. Their
instructions u ere:-

"The main purpose of the inspection uas to check the general condition of the lift, anticipated
operalional life-span of the existing cquipnlent and recomnrcndations for ;future capital
expenditure....
No capies ofthe current insuronce compan)) report s u'ere at'ailable. (
Tltere v'as no documenlation for lesls and examinations to cotnplyv'illt the (nou, superceded) ,
Health and Safety Executive Guidance Note P M7 I 982. Although the on-site log card advises of )
lhe annual tests to comply v,ith the current Safety Assessment Federation Guidelines on lhe \
Thorough Examination and Testing of Lifts i 998 during June 2001 , there u,as no docuntentarion \
available. Therefore y'e recotnmend that the lift be subject to a full series of I 0 yearly tests and
exan|inalions to meet lhe new guidelines.

\o copies oftlte lifl ntaintenance contractors sen'ice rep_ort s y,ere,ayailable.
The lift mainterlance contractors on-site log card v,as available indicating
nTaintenance visits duringthe proceeding 12 nonth period."

Under the headin g "nraintenance" it u'as stated:-

"We are given to understand tltat t/1e curre lirt mainteiAnce agreement includes I2 yisits per
annunr. The last recorded ntaintenance delailed v'itl1it1 the on-site log v,as 1l October 2001,
consequenlly tl\e routine visitsfor Noyember, December 2001 and January 2002 appear to haye
been missed. The incumbent maintenance contractor should be approached to explain this
oversight and adt,ise on anl,financial recontpense due to lhe client".

The view expressed in the report was that refurbishment of the lift
,rO).UUU. lt was also Stated:-

would cost 160,000 to

"J Bashford and Associates are able to assist with the carrying into effect the recommendations
made wilhin this report, including the preparation of specifications, drav,ings and the tender
docunrcntation, advise on tlte lendering procedures and administering and oterseeing the
ensuingtuorks. J Bashford and Associates v,ould be pleased to receive yourfurther instructrot1s
in lllese respecls.

The recommendation ofJ Bashford and Associates as set out above to prepare a specification and
drawings appeared to have been ignored by Mr Gale in his o*n specification since it refers in
16.26to "tlrc contractor is to (y,ithfull regard to J Bashford & Associates recontntendat ion in the
sertice engineer's report) allou,to car\) out a ntajor refurbislunent and replocement of the lift
shafl and all associated equipment, supplies and decoratiotls. The specification prepared by Mr
Gale is therefore insufficiently detailed to allow for a quotation for this u'ork, and he conceded
during the Hearing that there ma), have been an element of duplication. Further, no proper
explanation has been given for the increase from 127.300 to 160.000 overa mafter oF;-6;iF;

Expenditure on the accounts as requested by the Tribunal, 1,ear on )'ear, in respect of lift repairs
and maintenance uas as follou s:-

,

preventativej

il

tl
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Up to 3 I December 2001
Up to 3 I December 2000
Up to 3 I December 1999
Up to 31 December 1998
Up to 3l December1997

I 900
t 700
t2.000
f 500
!2.000

It does no1 appear to the Tribunal that these costs in respect of repairs and maintenance rvere of
such magnitude on their o$'n so as to indicate that replacemenl $'as the only option. Further the
comment from J Bashford & Associates that the maintenance contractor had failed to attend to
checkthe lift forthree months appears to indicate that there was not a failure ofthe lift during that
period, since otherwise, presumably, complaints would have been received from the tenants on
an ongoing basis, and no firm evidence as lo this \vas produced

The Tribunal's comments follou,ing the principles laid dorn in FIuor Daniel Properties Ltd v.
Shortlands Investments Ltd (2001) refened to above above are repeated.

In view ofthe Tribunal's comments above, the Tribunal is unable to make a determination on the
specification, since it is considered inadequate. It follou's that the Tribunal carurot make a
determination on the figure off60,000. However, the Respondent has asreed f27.300, and this
sum is therefore allowed.

Page 12 - 17.01. The Tribunal considers that tests should-have been carried out so work could
have been measured and a fixed orice siven.

Page 12 - 17.03. In the view of the Tribunal, the specification was vague and too great a
provisional sum included.

Page l3- Appendix F. The Tribunal accepts the percentage increase rhich should be applied to
sums determined. Clearly S 19(2B) envisages landlord proceeding in this I'ay, and increased
costs due to this process, $'here reasonable, are appropriate.

The Reserve Fund

59.With regard to the contingency or resen,e fund, this is covered in Clause 2(2) (e) ofthe lease,
as follorvs:-

"For the purposes hereofthe costs expenses and outgoings incurred by the Lessor as aforesoid
during the relevont financial )'ear of the Lessor shall be deened to include not only the costs
expenses and outgoings u,hich hav been actually disbursed incurred or nade by the Lessor
during the relevanl fnancial ysqr in respect of tlrc Fourth Schedule Expenditure but also sum or
sums (hereinafter called "the Contingency Paytnent") on account of any' orher costs expenses
and outgoings )(not being ofan annualll, recurring natn e) v,hich the Lessor shall haye incurred
at any tinte priot" to tlrc commencenten! of the relevanl fnancial ),ear or shall expect to incur at
anytime after tlte end of the relerant fnancial l,sqT jn respect of the said Fourth Schedule
Expenditure as lhe Accountant tnay in his reasonable discretion consider it reasonable to
include (rlrctlter by x'ay of amortization ofcosrs expenses and outgoings already incurred or by
v,ay ofprovisionfor expectedfuture costs expenses and outgoings) in the atnount of the Sertice

)
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6t
Clzargefor the relet,anl financial ),ear".

60. The Tribunal u'as advised that the contingency fund contains at present some Il41.977.The
amounts in the contingency fund forprevious vears rvere as follou,s:-

1001
2000
1999
1 9 9 8
1997

61 . Mr Staddon argued '\rhat is the resen e fund for" other than for ntajorworl<s of this kind....the
LVT is enl illed to look at the position of the sinkingfund in order to make a det erntination under
Section l9(2 B) (c) ". Mr Waru'ick argued that the point in issue was not the amount of the sinking
fund but "it v,as tlte reasonableness ofthe amounl of lhe contribulion to the sinkingfund" .Inhis
closing submission, and as stated above. he maintained "in the present case u,here a particular
programme ofu,orks is contemplated it v,ould be y,rong to divest or reduce a contingencyfund
for such programned u'ork"

61. The Tribunal draws the panies anention ro rhe RICS Code ro uhich properry managers
should subscribe and abide by, as a matter ofgood practice. Section 1 0 ofthe Code co\/ers reserve
funds. A reserve fund is referred to as "a pool of money created to build up sums v,hich can be
used to pay for large itents of inf"equent expenditure g1ch as the replacentent of a lift or the
recot'ering ofa roofl andfor major itemsv,hich arise regularly (such as redecoration). A reserve
fund also lrclps to spread costs befii,een successive Leaseholder-s/Tenants and can, if the
Ieases/lenancy agt'eentents allov,, be used tofund the cost ofroutine sen'ices, avoiding the need
to borrou, ntoney. Legislation ensures that Ihe money in aresenefund is held ontrust (542 ofthe
Landlord and Tenant Act 1987)...........A\though some Leaseholders/Tenants ntay be able to
achieve better returns on money they retain and invest themseh,es, one of the purposes of
resenes is tofacilitate the canying out ofexpensive non-annual items ofwork. (Jnless money is
accuntulated collectively there is alv'at-s the Iikelihood ofu'ork not been carried out due to lack
offunds".

63 The wording of the clause relating to the contingency or resen/e fund in the lease is
unambiguous. It refers to costs expenses and outgoings "not being of an annually recuting
nature", and as such surely envisages the type of works proposed at the subject property.
Although the Tribunal has no power to order the Applicant to make palments fiom the
contingency fund, the Tribunal considers it inequitable that this fund should not be used in part to
fund the works, and cannot accept Mr WanYick's contention that to divest or reduce the
conlingency fund q'ould be "wrong" .

f120.000
f 105,000
t 97.000
f 96.000
t 80.000

i (  * , t  * *  * * *  * +  * + +  * *  *  * * * , t  *

64. It should be make clear that there is nothing in this determination which ri'ill prevent all the
proposed works being carried out. Even ifrhey are deemed to be improvements by this Tribunal,
there would be nothing to prevent the tenants deciding that they $'ant them carried out, and in this

l t
t )
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GZ
respect, the Tribunal has s)'mpath),with the vieq that the flats need updaring in keeping u ith the
quality and value ofthe subject properg and its highll'sought afier location. The onll caveat in
this respect is that the &qspgldlngnclother lenants cqq\!49$9 forqgdlo qgStribute in the case
of imnrovements and/or g'orks notletermined as reasonabLe bl rhe Tribunat.ilnce. a-s Jxotaffi
r-. 

_---i-- 
-+

in paragraph 56 abor e. fhe Tribunal has no jurisdiction as at the date of the Hearing and this
Decision to make a determination on reasonableness ofthe cost of improvements. Althoueh she
is in the minoriq,, the Respondenfs legal rightto challenge the Applicanl's proposal, as she has
done. cannot be fettered.

"^'.'*/fff/ry,
DATE.....!.
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